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UNITKD STATUS DISTRICT COURT, 


Soittiikrn District ok Nkw York. 


Annk Qimnn Cone. nn<l Kami. .1. Smith & Co., Inc., n/k/a 
IT. S. Hoik Carriers, Inc., 


iif/aiiisl 


Plaintiff's, 


Amkrican M am'kactchkrs Mctcai. Insi'hwck Company, 

Defendant. 


The plaintiffs, hy their attorneys, /.nek, Petrie, Shcnc- 
inmi ik Reid, complaining of the defendant herein, respi*ct 
fully alleges upon int'orniation ami heliel' as follows: 

1. This is a cause of A«lmirnlt\ ami Maritime jurisilic 
turn as hereinafter more fully appears ami plaintiffs in¬ 
voke the maritime procedures specified in Utile !Mh) of 
the Kedcral Unit's of Civil Procedure. 

_. At all times hereinafter mentioned tin* plaintiff Anne 
(juinn Corp. was and still is a Delaware corporation with 
an office ami principal place of business at 11*9 South 
State Street, Dover. Delaware. 

it. At all times hereinafter mentioned plaintilT Karl .1. 
Smith & Co., Inc., n/k/a l\ S. Hulk Carriers Inc. was 
and still is a corporation orunni/.ed and existing under 
the laws of the State of New York with an office and 
principal place of business at 17 Battery Place, City, 
County ami State of New York. 

4. That at all times hereinafter mentioned, the defend¬ 
ant, American Manufacturers Mutual Insurance Com¬ 
pany. was and still is a New York cor|s»ration with its 
office and principal place of business at 110 William 
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('omplainl 

Street, New York, New York and is duly authorized to 
carry on the business of ocean marine insurance and is¬ 
suance of policies thereon in the State of New York. 

5. This is an action for a declaratory judgment pursuant 
to 28 U. S. ('ode. Sec. 2201 and Sec. 2202, for the purpose 
of determining questions of actual controversy between 
plaintiffs and defendant and for further relief as more 
fully appears hereinafter. 

0. On or about August 18. 1064 at New York, N. Y., 
in consideration of a premium of $7,500.00 paid by plain¬ 
tiffs, defendant executed and delivered to plaintiffs its 
ocean marine policy of insurance number DE 3540, set¬ 
ting forth Standard “Bumhershoot” Wording, by the 
terms of which defendant insured the plaintiffs nnd the 
steamship Smith Voyager for a period of one year from 
noon. E.S.T. August 13. 1064 to noon E.S.T. August 13. 
1065, and agreed to indemnify plnintiffs for all protection 
and indemnity risks of whatsoever nature, including, but 
not limited to, those covered by underlying Protection 
and Indemnity Insurance which were covered by The 
London Steam Ship Owners’ Mutual Insurance Associa¬ 
tion Ltd. and for all other sums which the plnintiffs shall 
become legally liable to pay or by contract or agreement 
become liable to pay in respect to claims made against 
plaintiffs for damages of whatsoever nature on account 
of personal injuries, including death, at any time result¬ 
ing therefrom, and property damage in excess of $2,000,000 
each vessel, each accident up to $5,000,000 ultimate net 
loss in respect of each occurrence as more particularly 
set forth in the policy, a true and exact copy of which is 
annexed hereto and incorporated herein as fully as if set 
forth at length herein. 

7. While the said policy was in full force and effect, 
the Smith Voyager foundered nnd sank in the North 
Atlantic on December 20-27. 1064. Thirty two members 
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Complaint 


of tin* crew, the Personal representatives of the estates 
of 4 crew members lost during the rescue, and the owner 
of the cargo aboard the vessel filed claims totalling 
$1(1,000,000 in a proceeding instituted in this Court (65 
Ail. 55) by Sumner A. Long, the registered owner of 
the vessel, the plnintitT Anne (juinu Corp., the harehont 
charterer, and the plaintiff Karl J. Smith & Co., Inc. its 
agent, pursuant to the Limitation of Liability Act, 46 
1T.S.C. Section 181 i‘t s <‘(). All claims sought punitive dam¬ 
ages in addition to compensatory dnmages except the 
claims ot Anna Veenstra and cargo. The petition was 
denied and the claimants were ordered to proceed to the 
adjudication of the amount of cadi claimant's dninago. 
Petition of Lon y, 293 F. Supp. 172 (S.l).N.Y. 1968), 29 
F. Supp. 857 (S.D.NA . 1'‘68). Shortly before oral argu¬ 
ment on appeal by the plaintiffs and Long to the IT. S. 
Court of Appeals for the Second Circuit, Long agreed 
to pa\ the claimants $1,821,000 in settlement of their 
claims against him. and his ap|>cal was withdrawn sull¬ 
ied to the approval by this Court of the stipulation of 
settlement. This Court was aflirmed on the issue of lia¬ 
bility and the case was remanded for the disposition of 
the claims for damage against plaintiffs. 439 F. 2d 109 
(2 fir. 1971). 

8. On May 21, 1971 this Court entered an order approv¬ 
ing the stipulation of settlement, in excess of $10,000 each 
claim, exclusive of interest and costs, entered into among 
the attorneys for all of the 34 claimants remaining in the 
proceedings, the attorneys for The Loudon Steam-Ship 
Owners’ Mutual Insurance Association Limited, the pri¬ 
mary insurance carrier for Tjong and the plaintiffs, and 
the attorneys for Long. The said order provides, among 
other things, that upon written representation of the at¬ 
torneys for The London Steam-Ship Owners’ Mutual In¬ 
surance Association that fnnds are available to pay the 
$1,821,000 settlement, this Court shall enter an order 
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granting Long exoneration from any further liability di¬ 
rect or indirect, dismissing all litigation against them with 
prejudice, such order to provide that the claimants’ right 
to pursue and recover judgments from plaintiffs and to 
obtain full redress are not prejudiced. However, upon 
payment by the primary insurer (The London Steam- 
Ship Owners’ Mutual Insurance Association. Ltd., the un¬ 
derlying Protection & Indemnity Insurer herein, up to 
$2,000,000 each vessel, each accident) to a claimant (or the 
representative of a deceased claimant) a credit with re¬ 
spect to any judgment obtained by such claimant against 
the plaintiffs in that proceeding, shall accrue to plain¬ 
tiffs in an amount equal to the amount paid to such claim¬ 
ant by the primary insurer on behalf of Long. 

0. Upon information and belief it was represented to 
this Court by the attorneys for The London Steam-Ship 
Owners’ Mutual Insurance Association. Ltd. that the 
aforesaid sum of $1,821,000 and other sums amounting 
to $170,000 was a payment of the limits of the $2,000,000 
policy, each vessel, each accident. 

10. The payment by The London Steam-Ship Owners 
Mutual Insurance Association, Ltd. of the $2,000,000 limit 
of the underlying Protection and Indemnity Insurance, 
ns set forth in defendant’s policy, brings defendant’s 
agreement to indemnify plaintiffs into play lor all risks 
and loss sustained and which may be sustained up to 
$5,000,000 ultimate net loss. 

11. During the course of the limitation of liability pro¬ 
ceedings. the claim for personal injuries and maintenance 
nnd cure, filed by Alfred Tta, a seaman aboard the Smith 
Voyager, was settled by plaintiff Anne Quinn Corp. for 
$30,000 and the claim filed by James C. Gilmore, Second 
Mate, for loss of personal effects and wages was settled 
for $5,000.00 by plaintiffs. Plaintiff Anne Quinn Corp. 
incurred and/or paid other and additional m nies arising 
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out of the loss of the S/S Siritli Voyager. The sums 
of $30,000 an.l $5,00(1 and the other money expenses in¬ 
curred and/or paid have not been reimbursed to plaintiff 
Anne Quinn Corp. I»y the defendant although due demand 
has been made therefor. 

V/. As provided in the poliey Paragraph (’, when the 
plaintiffs had information from whieli the plaintiffs rea¬ 
sonably eoncluded that any occurrence eovered under the 
poliey involved injuries or damages whieli. in the event 
that the plaintiffs should Is* held liable, was likely to in¬ 
volve the poliey, notice wa< sent to Frank II. Ilnll & Co., 
Ine., 07 Wall Street, New York. N. Y. ns soon as was 
practical. 

Kt. As provided in the poliey. Paragraph l>, plaintiffs 
notified defendant to exercise its right and defendant was 
given the opportunity to nssoeiato with tin* plaintiffs and 
The London Steam Ship Owners’ Mutual Insurance As- 
soeiatinn. Ltd., the primary insurance carrier for plain¬ 
tiffs. in the defense and control of the claims filed in the 
limitation of liability proeeedings as tin- elniins involved 
or appeared reasonably likely to involve the defendant, in 
v hicICevent the plaintitTs and defendant shall eoopernte 
in all things in the defense of the elainis. Contrary to 
it* agreement to eooperate in all things in the defense of 
such claims, defendant refused and left the defense to the 
plaintiffs. Nevertheless, at the express request of defend¬ 
ant. the plaintiffs kept defendant advised of developments 
insofar as they eoneermsl any possible liability on de¬ 
fendant’s part under the aforesaid poliey. 

14 Although due demand was made by plaintiffs of 
defendant to take over the defense of all claims and suits 
for compensatory and punitive damages against them, the 
defendant wrongfully refused and negleeted to do so. 

15. The plaintiffs have oomplied with and duly per- 
fonmsl all the conditions of the oeenn marine policy on 
its part to he performed. 





Marine Dolicy of Insurance S'o. DU 3540, Annexed to 

Complaint 


Hi. By reason of the premises the plaintiffs reasonably 
anticipate that it will be liable to the claimants in a sum 
in excess of $2,000,000 withstanding the sum of $30,000 
paid to Alfred Itn and the sum of $5,000 paid to .lames 
(’. Gilmore. 

Whkrkkori:, plaintiff demands judgment declaring the 
respective rights and duties of plaintiffs and defendant 
with respect one to the other by virtue of the said contract 
of ocean marine insurance and the claim asserted hv 
plaintiffs against defendant that the contract of ocean 
marine insurance includes indemnity for punitive dam¬ 
ages; that the defendant shall cooperate in all things in 
the defense of the claims for damages pending in this 
Court; that defendant shall take over the defense of the 
claims at its risk and expense; that in the event plaintiffs 
shall he held liable to the claimants for compensatory and 
punitive damages in excess of $2,000,000, that the defend¬ 
ant shall he held liable to and indemnify plaintiffs up to 
$5,000,000 ultimate net loss including the settlement of 
the claims of Alfred Itn and .Tames ('. Gilmore, and all 
costs, expenses, counsel fees and items within the term 
ultimate net loss as defined in the policy and for such 
other, further and different relief in law or epnitv as may 
he just and proper. 

ZOCK. PKTRIK. SI IKN K\l AN & RKID 

By I*' i>win K. Brio 
Attorneys for Plaintiffs 
If) Rector Street 
New York, New York lOOOti 


Marine Policy of Insurance No. DK 3i> 10, Annexed to 

Complaint. 

(Reproduced, infra, at page 161a as Defendants’ 
Kxhibit A.) 
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Answer. 


ITNITKl) STATUS DISTRICT COURT, 

Southern District ok New York. 

[Same Titi.k. | 

Defendant, by its attorneys, Thacher, Proffitt, Prizer, 
Crawley & Wood, answering the complaint herein: 

1. Admits tin* allegations contained in paragraph 1 of 
the complaint. 

2. Denies that it has any knowledge or any information 
sufficient to form a belief as to the allegations contained 
in paragraph 2 of the complaint. 

Denies that it has any knowledge or any information 
sufficient to form a belief as to the allegations contained 
in paragraph 3 of the complaint. 

4. Admits tin* allegations contained in paragraph 4 of 
the complaint. 

, r >. Admits that plaintiffs purportedly seek a declaratory 
judgment in their complaint, hut denies each and every 
other allegation contained in paragraph 5 ol the com¬ 
plaint. 

,i Admits that on or about August IS. 1W4, at New 
York. New York, a policy of ocean marine insurance 
hearing No. DK 3540 was issued by defendant to plaintiffs 
and that a true copy of the purported policy is annexed 
to plaintiffs’ complaint: defendant further alleges that 
policy No. DK 3540 is null and void, invalid and unen¬ 
forceable because it was procured from defendant by 
plaintiffs through concealment and misrepresentation ot 
facts material to the risks sought to he insured. Except 
as thus expressly admitted, defendant denies each and 
every allegation contained in paragraph 6 of the com¬ 
plaint. 
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7. Admits that the Smith Voyager foundered and sank 
in the North Atlantic on December 20-27, 1964; that cer¬ 
tain claims for bodily injury, death and cargo damage 
were subsequently filed against plaintiffs by crew mem¬ 
bers and the cargo owner in a proceeding commenced in 
this court by the vessel owner and plaintiffs pursuant to 
the Limitation of Liability Act, 46 U. S. C ode ^181 et 
sen.: that plaintiffs’ petition for limitation of liability has 
been denied by this court in a decision which has been 
affirmed by the United States Court of Appeals for the 
Second Circuit; and that the owner of the Smith Voyager 
lias agreed to settle the claims for bodily injury, death 
and property damage in the amount of $1,821,000 in con¬ 
sideration of the termination of all litigation as to the 
vessel owner with prejudice and execution and delivery by 
each claimant of a covenant not to sue Except as thus 
expressly admitted, defendant denies each and every al¬ 
legation contained in paragraph 7 of the complaint. 

8. Admits that on May 21. 1971, the court entered an 
order in plaintiffs' limitation of liability action approving 
the stipulation of settlement between the claimants and 
the vessel owner but defendant respectfully refers the 
court to the order itself for the terms thereof. Except as 
thus expressly admitted, defendant denies each and every 
allegation contained in paragraph 8 of the complaint. 

!). Defendant denies that the London Steamship Owners’ 
Mutual Insurance Association, Ltd., has paid the full limit 
of its underlying policy of protection and indemnity in¬ 
surance applicable to the Smith Voyager casualty and 
denies each and every other allegation contained in para 
graph 9 of the complaint. 

10. Denies each and every allegation contained in para¬ 
graph 10 of the complaint. 
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11. Denies that defendant has any knowledge or any 
information sufficient to form a belief as to the allegations 
contained in paragraph 11 of the complaint. 

12. Denies that any of the provisions of the purported 
policy attached to plaintiffs’ complaint are applicable or 
enforceable in respect of the loss alleged and further 
denies that defendant has any knowledge or information 
sufficient to form a belief as to any ot the allegations 
contained in paragraph 12 of the complaint. 

Iff. Denies that any of the provisions of the purported 
policv annexed to plaintiffs' complaint are applicable or 
enforceable in respect of the loss alleged and denies that 
defendant has any knowledge or information sufficient to 
form a belief as to any of the allegations contained in 
paragraph Iff of the complaint. 

14. Admits that plaintiffs have made certain demands 
on defendant to participate in tin* defense of claims and 
suits resulting from the Smith \ ovnger casualty, but 
denies each and every other allegation contained in para¬ 
graph 14 of the complaint. 

la. Denies each and every allegation contained in para¬ 
graph la of the complaint. 

Id. Denies each and every allegation contained in para¬ 
graph 1b of the complaint. 

First Defense 

17. Plaintiffs have failed to allege a claim upon which 
relief can be granted. 

Second Defense 


IS. In seeking the marine insurance alleged in their 
complaint, plaintiffs and their agents were required by 
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law to conduct their negotiations with defendant’s ocean 
marine underwriter in the utmost good faith and to dis¬ 
close to defendant all information which they knew or 
ought to have known that was material to the risks sought 
to l)e insured. 

19. In breach of their duty of disclosure to defendant 
in seeking the marine insurance alleged in their complaint, 
plaintiffs concealed and withheld from defendant the ma¬ 
terial facts that plaintiffs had been and were knowingly 
operating tin* Smith Voyager and other vessels sought 
to he insured overloaded to drafts exceeding their legal 
limits, a criminal offense in violation of the Load Line 
Act, Title 4(1. IT. S. Code. ^85 et seq. 

20. Without knowledge of the foregoing material facts 
which plaintiffs had concealed from defendant in nego¬ 
tiating the marine insurance alleged in the complaint, 
defendant executed and delivered to plaintiffs Policy No. 
PE 3540. a copy of which is annexed to the complaint. 

21. If plaintiffs had disclosed to defendant that plain¬ 
tiffs had been and were operating the Smith Voyager 
and other vessels sought to he insured, in an overloaded 
condition in violation of the provisions of the Load Line 
Act, Title 4(1, l T . S. Code ^85 et seq., defendant would 
have declined and refused to issue Policy No. PE 3540 
to plaintiffs. 

22. By reason of the premises Policy No. PE 3540 was 
unlawfully procured and was and is null and void, invalid 
and unenforceable. 


Third Defense 

23. Defendant repeats and realleges the allegations con¬ 
tained in paragraph 18 of this answer. 

24. In seeking the marine insurance alleged in their 
complaint, plaintiffs answered in writing a questionnaire 
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in which they represented that there were no facts other 
than those stated in the questionnaire which might affect 
the judgment of defendant’s underwriters in considering 
plaintiffs’ application. That representation was false in 
tluu plaintiffs omitted to disclose in answering the ques¬ 
tionnaire the material facts that plaintiffs had heen and 
were knowingly operating tin* Smith Voyager and other 
vessels sought to he insured, overloaded to drafts exceed¬ 
ing their legal limits, a criminal offense in violation of 
the Load Line Act. Title 4(>. l T . S. (’ode (>§S5 rt seq. 

of). In reliance upon plaintiffs' representations and with¬ 
out knowledge of their falsity or of the facts concealed 
hy plaintiffs as alleged in paragraphs 19 and 24 uereof, 
defendant executed and delivered to plaintiffs Policy No. 

1)K 3540. a copy of which is annexed to the complaint. 

2(>. Defendant would not have issued Policy No. DR 
3540 to plaintiffs hut for the misrepresentations and con¬ 
cealments alleged in paragraphs 19 and 24 of this answer. 
Rv reason of the premises. Policy No. DR 3540 was un- 
lawfullv procured and was and is null and void, invalid 
and nnenforcoahle. 

Fourth Defense 

27. If the policy of marine insurance alleged in the 
complaint should he held to have heen validly proem ed, 
the losses alleged in the complaint were excluded from 
the coverage afforded pursuant to paragraph T(a) of the 
Exclusions which provided: 

“This pot.icy shau. not appi.y: 

T. ( n ) to indemnify an Assured whose dishonesty 
or fraud, committed individually or in col¬ 
lusion with others, caused the loss for which 
that Assured seeks indemnity: * * * 
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28. An action was commenced in this court ((if) Ad. 
55) by plaintiffs seeking to limit their liability as 
bareboat charterer and managing agent of the Smith 
Voyager for damages on account of death, bodily injury 
and property damage asserted by the claimants who ap 
peared therein as parties. In that action it has been ad¬ 
judged and affirmed on appeal that the loss of the Smith 
Voyager and the deaths, injuries and damages consequent 
thereon were proximately caused by the overloading of 
the Smith Voyager with the knowledge of plaintiffs to a 
draft exceeding the vessel's legal limit. The overloading 
of the Smith Voyager was a criminal offense committed 
in violation of the Load Line Act, 40 V. S. Code §§85 
et set/. The claim alleged by plaintiffs resulted from their 
fraud and dishonesty in overloading the Smith Voyager, 
a risk which was excluded from the coverage, if any, 
afforded by Policy No. 1>K 3540. 

Fifth Defense 

20. If Policy No. DP, 3540 should he held to have been 
validly procured, defendant as excess insurer did not 
undertake to provide plaintiffs with the defense of any 
claim or suit or to pay any litigation expenses covered 
by other insurances. By reason of the premises, defend¬ 
ant is not liable for any defense expenses alleged by 
plaintiffs. 


Sixth Defense 

30. If Policy No. OK 3540 should be held to have been 
validly procured and to be applicable to any part of the 
losses alleged in the complaint, the policy did not afford 
coverage to plaintiffs, ns a matter of law and public 
policy, for punitive or exemplary damages based upon 
any wanton, willful or grossly reckless act which plain¬ 
tiffs may be adjudged to have committed. 


I 
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Seventh Defense 

31. If Policy No. DE 3540 should be held to have been 
validly procured and to be applicable to any portion of 
the loss alleged by plaintiffs, defendant is entitled to 
set off against plaintiffs' claim the aggregate amount hv 
which settlement payments heretofore made to any claim¬ 
ants exceed the amount of such claimants’ provable dam¬ 
ages. 

Wm.iiKKORi. defendant prays for .judgment dismissing 
the complaint herein with costs and granting defendant 
such further relief as may be proper. 

Thachkr. Prokkitt, Prizkr, C’rawlkv & Wood 

By s/ Edward C. Kalaidjian 

A member of the fm«. 
Attorneys for Defendant 
40 Wall Street 
New York, New York 10005 

Telephone: 209-5100 





Opinion of Bonsai, J. 

UNITED STATUS DISTRICT COURT, 
Southern District ok New York. 

|Same Title, j 

Appearances: 

Zook, Petrie, Sheneman & Reid, Esqs., 19 Rector St., 
New York, X. Y. 10006, Attorneys for Plaintiffs Anne 
Quinn Corp. and Karl ,1. Smith & Co. Inc., Edwin K. 
Reid, Esq., Of Counsel. 

Freedman, Borowsky and Lorry, Ksqs., Chestnut St. 
at Fifth, Philadelphia, Pa. 19106, Attorneys for 34 Per¬ 
sonal Injury and Death Claimants, Marvin T. Parish, Esq. 
and Sanford T. Jnblon, Esq., Of Counsel. 

Davis and Davis. Esqs., 116 John Street, New York, 
N. Y. 10038, Attorneys for A. Veenstra. 

Baker. Nelson & Williams, Es(|s„ 20 Exchange Place, 
New York, N. Y. 10005, Attorneys for Indin Supply Mis 
sion, O. Taft Nelson. Esq. and Robert E. Meshel, Esq., 
Of Counsel. 

Thacher, Proffitt & Wood, Esqs., 40 Wall Street, New 
York, N. Y, 10005, Attorneys for Defendant, Edward C. 
Kalaidjian. Esq., Robert 0. Maass, Esq., Of Counsel. 

Bonsai., D. J.: 

This suit in admiralty for a declaratory judgment seek¬ 
ing to recover on Ocean Marine Policy No. DE 3540 
(“the Policy”) issued by defendant American Manufac¬ 
turers Mutual Insurance Company' on August 18. 1964 

'Defendant is a New York corporation with a principal 
place of business at Long drove, Illinois and is duly authorized 
to conduct the business of ocean marine insurance and to issue 
marine insurance policies in the State of New York. 
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to plaintiffs Anno Quinn Corporation (“Quinn") and Earl 
.). Smith & Company (“Smith”)* was tried without a jury. 

Quinn was the harehoat charterer of the S.S. Smith 
Voyager (“Voyager”), which foundered and sank in the 
Atlantic Ocean in December of 1064, while the Policy 
was in effect. Smith was the general agent of Quinn. 
Thirty-six claims were filed by or on behalf of members 
of the crew of the Voyager as a result of the sinking, 
including four death claims and thirty-two personal in¬ 
jury claims (“the individual claimants"). In addition, 
the India Supply Mission (“the cargo claimant”) filed a 
claim for the loss of the cargo, consisting of 10,204 tons 
of grain. Together, these claims total $10,000,000. Two 
of the individual claimants have settled their claims, for 
$5,000 and $30,000 respectively.” The remaining claim¬ 
ants have intervened in this action. 

Ocean Marine Polic\ No. DE 3540 is an excess insur- 
nnce or “Humhershoot” policy* whereby defendant agreed 

’Plaintiff Quinn is a Delaware corporation with a principal 
place of business at Dover, Delaware. Plaintiff Smith is a 
New York corporation now known as 1'. S. Rulk farriers, tn<*. 
with a principal place of business in the City of New York. 

The claim filed by .lames C. flilmore, second mate, for 
loss of personal effects and wages was settled for $5,000; and 
the claim for personal injuries and maintenance and cure, filed 
by Alfred lta, a seaman aboard the Voyager, was settled for 
$30,000. These claims were paid by Quinn, which has demanded 
► but not received reimbursement from defendant. 

‘Because basic or primary insurance is limited in respect 
to any one accident or occurrence to the amount insured, it ts 
considered desirable to effect excess protection and indemnity 
insurance, i. e., Bumbcrshoot coverage. “As to losses covered 
by the underlying insurances, the Bumbcrshoot policy responds 
only after the limits of the underlying insurances are exhausted; 
as to losses not covered by other insurance, the Bumbcrshoot 
responds initially subject to the deductible specified (Tulane 
Law Review, Vol. 43, No. 3, p. 676).’’ L. Buglass, Marine In¬ 
surance And General Average In The United States, 257-58 
(1973). 


/ 
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to indemnify plaintiffs for all protection and indemnity 
risks of whatsoever nature including, but not limited to, 
those covered by the primary insurance policy with re¬ 
spect to all claims for personal injury and property dam¬ 
age in excess of $2,000,000 and up to $5,000,000 for each 
vessel covered, each accident. The term of the Policy 
ran from noon E.S.T. August 13, 10(54 to noon E.S.T. 
August 13, 19(55, and the annual premium was $7,500. 
The Policy's terms and the premium were the same as 
those in the previous year’s policy (No. PE 1751) issued 
by defendant to plaintiffs. 

Clause 1(a) and 1(h) of the Policy’s exclusions provide: 

“This policy shall not apply: 

I (a) to indemnify an Assured whose dishonesty 
or fraud, committed individually or in col¬ 
lusion with others, caused the loss for which 
that Assured seeks indemnity: nor 

(b) to indemnify any Assured against claims 
based upon any intentional non-compliance 
with any statute or regulation unless such 
elaim(s) he for damages occasioned by actual 
or alleged bodily injury (fatal or otherwise) 
or physical loss of, damage to, and/or loss 
of use of tangible property." 

On October 29, 19(58. this court denied the petition of 
Smith. Quinn, and Sumner A. Long (“Long") (the owner 
of tin 1 Voyager) for exoneration from or limitation ot 
liability. Petition of Lonp, 293 F. Supp. 172 (S.l).N.Y. 
19(58).' The court found that the Voyager was overloaded 
when she broke ground at Houston, Texas on December 
12, 19(54: when she departed Freeport, Grand Bahama 
island on December 15; and when she sank on December 
27: and that the overloading was a substantial cause of 
the Voyager's sinking. The court also found that the 
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overloading of tlu* Voyager had occurred with the privity 
and knowledge of Smith, Quinn, and Long. 

Shortly before argument on the appeal from this court’s 
decision, Long agreed to pay the claimants $1,821,000 
in settlement of their claims against it, and Long’s ap¬ 
peal was withdrawn subject to the approval by this 
court of the stipulation of settlement. On March 3, 1071, 
the Court of Appeals affirmed with respect to the liability 
of Smith and Quinn and remanded for disposition of 
the claims for damages. Petition of Lon//, 430 F. 2d 100 
(2d Cir. 1071). On May 21, 1071, the court approved the 
stipulation of settlement between Long and the 34 claim¬ 
ants. 

The policy of the primary insurer. The London Steam- 
Ship Owners’ Mutual Insurance Association, Ltd., was 
limited to $2,000,000 for each vessel, each accident. I n- 
der its policy, the primary insurer has made payments 
totalling $1,087.30LbS, including $1,821,000 paid with re¬ 
spect to personal injury, death, and cargo claims, and 
$1 (ili.olll.."iS representing payments for the repatriation 
of the crew, maintenance, attorneys’ fees, and ex¬ 
penses in the limitation proceedings. The balance of 
$12,408.42 is being held by the primary insurer pending 
a (inn 1 determination of all the claims, when it will be paid 
out to exhaust the limit, of the primary policy. The 
individual and cargo claimants have received payments 
under the settlement and contend that they are entitled 
to additional damages to be paid out ol the Policy. 

‘SCHEDULE OF SETTLEMENTS 


Settlement 

Claimant Figure 

Mareelo Ami (formerly Cayetauo) $ 15,000 

Clarence Brown 42,000 

Vernon Brown (Deceased) 125,000 

Lester Carruth 20,000 

Donald Covert, 90,000 

Joseph Charles 23.0(H) 
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The complaint alleges that under the Policy, defendant 
is liable to the plaintiffs to take over the defense of the 
pending claims at its risk and expense, and. in the 
event that plaintiffs should he held liable, to indemnify 
plaintiffs up t^^thc $5,000,000 limitation of the Policy. 

(footnote continued) 


George Davis (Deceased ^ 

80,000 

Manuel Diaz 

82,500 

Janies Garcia 

30,000 

John Gorey 

50,000 

John Groskev 

17,000 

Buster Harris 

35,000 

Sliedrick James 

20,000 

Per Johansen 

40,000 

Eli .Jones (Deceased) 

30,000 

John Keeler 

24,000 

William Kelly 

17,500 

John Kraine 

70,000 

John Lukens 

15,000 

Herbert Malo 

45,000 

Melchor Marcelo 

15,000 

Porfirio Martinez 

17,500 

Connie MeCalla 

50,000 

Freeman McDonald 

30,000 

Gilbert Oehoa 

100,000 

Roy Lee Perkins 

57,500 

Joseph Sinegal 

22,500 

Joseph Sonntag 

20,000 

Isaiah Taylor 

27,500 

Herbert Tenney 

27,500 

Paul Woodworth 

22,500 

James Wright 

55,000 


TOTAL $1,306,000 


SCHEDULE OF SETTLEMENTS 
DIALING WITH THE PARTIES NOT REPRESENTED BY 
FREEDMAN, BOROW8KY AND IX1RRY 

$405,000 

110,000 


Cargo Claim 
Estate of Veenstra 
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Then* is no dispute that defendant received timely no¬ 
tice from the plaintiffs' broker of the sinking of the 
Voyager and of the presentation of the personal injury, 
death, and property damage claims. The defendant as¬ 
sociated with the plaintiffs and the primary insurer in 
the defense and control of the claims until November 
25, 1008 (after the court’s determination that overloading 
had caused the sinking of tin* Voyager), when defendant 
notified Smith and Quinn that it considered the Policy 
to be void and tendered return of the $7,500 premium, 
which tender was not accepted, and tin* check was re¬ 
turned to defendant by plaintiffs on December 4, 1008." 

Defendant denies liability under the Policy on the fol¬ 
lowing grounds: 1 ) that tin* Policy was void I com its in¬ 
ception because the plaintiffs did not disclose at the time 
it was issued their alleged practice of overloading their 
vess. !s: 2) that under clause 1(a) of the Policy’s ex¬ 
clusions. the Policy does not cover plaintiffs’ losses be¬ 
cause they were caused by the plaintiffs’ alleged dis¬ 
honest'.' or fraud in overloading their vesels. 

Plaintiffs contend that there was no fraud with respect 
to the issuance of the Policy because it was a matter ot 
common knowledge in the marine industry that “tramp” 
vessels, such as the Voyager, engaged in the grain trade 
from lTided States gulf ports to India, would leave the 
gulf ports loaded to their marks with fuel to reach 
Caribbean bunkering ports, would then take on bunkers 
for the voyage across the Atlantic Ocean, and would 
leave the bunkering ports overloaded; plaintiffs contend 
that defendant knew or should have known of this 
practice at the time the policy was issued. Plaintiffs 
also contend that the overloading of the Voyager, which 
the court found violated the United States Load Tune Act, 
4b U.S.C. $85. et seq ., Volition of Loup, 293 F. Supp. 

“The court finds that there was no waiver of defenses to 
the Policy. 
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at 177, would be, at most, an “intentional non-compliance 
with [a] statute” within the meaning of clause T(b) of 
the Policy’s exclusions, entitling plaintiffs to indemnifica¬ 
tion for the personal injury and property damage claims. 

A marine insurance contract is uherrimae fidei, requir¬ 
ing the highest degree of good faith. If the assured fails 
to disclose any material fact or circumstance known to 
him, then the policy is voidable at the instance of the 
insurer. See !) (1. (’ouch, Insurance 38:74-38:82 (2d ed. 
13(12). However, where the means of information may 
be equally open to b<?th parties, and where concerning 
such matters, each professes to act from his own skill 
and sagacity, there is no need for either to communicate 
to the other [tarty matters of general knowledge known 
to the enlightened or mercantile community at large, 
including well-established customs and usages, geography 
and natural perils, and political and international condi¬ 
tions. Silence in such matters does not affect tin* validity 
of the contract. See 3 (I. Conch. Insurance ^38:84-38:35 
(2d ed. 13(12). A* the Supreme Court said in ('lark >t 
al. r. Manufacturers' Insurance Co., 43 C. S. (8 How.) 
235. 248 (1850): 

“i T|lie insurer must be presumed to know what 
is material in the course of any particular trade,— 
its usages at home and abroad, and those trans¬ 
actions which are public, and equally op<*n to the 
knowledge of both parties.” 

See also L. Buglass, Marine Insurance and (Seneral Av¬ 
erage in the United States 14-17 (1373). 

Tn Buck <( Hedrick r. The Chesapeake Insurance Co., 
2(1 U. S. (1 Pet.) 151 (1828), suit was instituted on two 
policies of insurance on cargo shipped “from the Spanish 
island of Porto Pico to Baltimore, for whom it map con¬ 
cern:' 26 U. S. (1 Pet.) at 157. The Court held that 
since the insurers ought to have been aware of the prac¬ 
tice of neutrals covering belligerent property under neu- 
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tral names, the plaintiffs suing to enforce the policies 
were not hound to prove that at tin* time of effecting 
the insurance they disclosed to the defendant that Spanish, 
property was intended to he covered hy the insurance, 
unless tin 1 insurer made specific inquiry. 2(1 l T . S. (I 
l*et.) at 1<>4. Tile Court quoted Lord Mansfield, in Pell)/ 
r. The Bopal Exchange, etc. (1 Mur. .‘141): 

“|T|lie insurer, at the time of underwriting, has 
under his consideration the nature of the voyage, 
and the usual manner of conducting it. And what 
is usually done hy such a ship, with such a cargo, 
in such a vovage. is understood to he referred to by 
every policy." 2<i V. S. (1 l’et.) at ICO. 

It developed at trial that Marine Consultants & De¬ 
signers, Inc., a firm of naval architects, made a study 
of plaintiffs’ records pertaining to the alleged overload¬ 
ing of thirteen of the seventeen vessels operated hy the 
plaintiffs and covered hy the policy.' This study dis¬ 
closed that between February. 19(13 and August 13, 1904 
(the inception date of the policy), thirty-seven voyages 
were made from Cnited States gulf ports to the Far Hast 
via Freeport, and on thirty-six of these voyages the 
vessels departed from Freeport overloaded. With re¬ 
spect to the thirty-seventh voyage, the study concluded 
Hint the vessel was “probably overloaded." though the 
specific records to prove it were not available. Sub 
seeuent to August 13. 19<14, during the period the policy 
was in effect. Marine Consultants & Designers. Inc. studied 


’These records included National Cargo Bureau loading 
certificates showing the weights of cargoes, and radio n ’™sapes, 
correspondence from the vessels’ masters, port agents and p- 
pliers, invoices for fuel and water, log book extracts engineers 
reports and passage reports showing the weights of fuel and 
fresh water furnished to the vessels at various ports of call 
or on board the vessels when they departed from bunkering 

ports. 







Opinion of Bonsai, J. 


nineteen voyages of plaintiffs’ vessels from gull ports to 
tlie Far Fast via Freeport ami Ceuta. Of the nineteen 
voyages, there was videnee of overloading on seventeen. 
The court finds on the basis of this evidence that tin* 
plaintiffs did engage in the practice of overloading then- 

vessels. ( . 

Mr. Charles Diamond, Vice President ot Dyson Slop¬ 
ing Company, which since 105:2 has handled the shipping 
of hulk grains from the United States to India, testified 
that on the period from 1002 to 1004 the Indian govern¬ 
ment was shipping “four or five or more millions of 
tons of grain” from the United States to India. Dyson 
shipping records indicate that of the approximately 160 
voyages made each year to India—by vessels operated 
by’ plaintiffs as well as others—approximately 90 per¬ 
cent were made with loads exceeding the tonnage for 
winch tin* vessel was chartered. . 

Captain Charles Scarpello and Captain Frank Di\ent! 
testified that on the six or seven voyages they made 
from gulf ports to the Far Fast aboard vessels not op¬ 
erated bv the plaintiffs, the vessels were overloaded de¬ 
parting Freeport. They also testified that this was a 
common and well-known practice for their own vessels 


and others they observed. 

The parties stipulated that had Captain Darth Kean, 
a marine inspector for the United States Coast C.uard, 
testified, he would have testified that the Coast <<uard 
was aware of the practice of overloading vessels at I- ree- 
port, but could do nothing about it because Freeport was 

outside of its jurisdiction. 

The court finds on the basis of this evidence that 
practice of overloading vessels bound for the *ar Fast 
at Freeport was a common practice in the trade an<l 


was widely known. . , 

The evidence brought out at trial also indicates that 

there was widespread knowledge of this practice among 
marine underwriters. Mr. Robert Dwelly. a marine un- 
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derwliter for the Insurance Company of North America 
for :J7 years, testified that lie became aware of the prac¬ 
tice at least as early as November If), 1%2, when lie at¬ 
tended the regular monthly meeting of the Hoard of 
Managers of the American Hull Insurance Syndicate, 
during which meeting the matter was discussed. After 
the meeting, the minutes reporting the discussion were 
distributed to each of the insurance companies represented 
on the Hoard of Managers. Mr. Dwelly also testified 
about a book he co-authored, Towhinfi the Adventures 
and Perils, the Anieriean Hull Insurance Syndicate, in 
which he wrote: 

“The year’s |l!l(54'sl best-publicized marine dis¬ 
aster. though it cost the Syndicate only $440,151, 
was that which overtook the Victory-type Ameri¬ 
can trampship Smith I oi/afier. Kn route from 
Houston to Indian ports fully laden with grain, 
this vessel had stopped at Freeport in the Ha- 
limans. following common shipping practice, to top 
off her nil bunkers for the long voyage ah«ad. 
Without i|uestion (and not without precedent), she 
left Freeport over-laden. Five days later, in heavy 
mid Atlantic weather, she was stopped by an en¬ 
gine breakdown, took a sharp, permanent list, and 
had to be abandoned, four lives being lost in the 
course of rescue operations by a German freighter. 
Taken in tow for Hermudn. she founderrl on De¬ 
cember 27. After some deliberation, the Syndicate 
determined to pay the total loss ‘without con¬ 
doning th<“ overloading which seemed apparent 
in the case’ and with a stipulation ‘that considera¬ 
tion lie given to an appropriate advice, presumably 
though marine brokers . . ., of the Syndicate s 
strong feeling regarding violations of safety regu¬ 
lations.’ An ironic aspect of this casualty was 
that, at a Hoard of Managers meeting two years 
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earlier, it had been asserted ‘that there is appar¬ 
ently no supervision in bunkering ports such as 
Freeport . . . with respeet to the draft of vessels 
taking on fuel and water’ and that ‘vessels, already 
deeply laden with cargo on entering the hunkering 
port, were sailing below their marks.’ It took 
the Smith Voyager to drive the point home.” Id. 
at l!>4-‘>5. 

The evidence at trial also disclosed that information 
about destinations of chartered vessels and tonnages ol 
cargoes carried, which revealed the practice of overload¬ 
ing, was regularly published in industry publications, to 
which defendant had access or subscribed." In light ol 
this evidence, the court finds that knowledge of the prac¬ 
tice of overloading at Freeport was widespread in the in¬ 
dustry and that the defendant knew or should have 
known of it." See Back if licit rick r. 'I he Chesapeake In¬ 
surance Co., supra, at Hid. 

Mr. John Blackman, defendant's marine underwriting 
manager, testified that plaintiffs’ insurance broker con¬ 
tacted him in early August, l!M>4 to request a renewal 
of the expiring Bumbershoot policy No. 1751. As the 

"The testimony brought out that the Maritime Research 
Service carries this information on a weekly basis. In addi¬ 
tion, The Journal of Commerce, to which defendant subscribed, 
usually carries information about tonnage used in the industry. 
The defendant also had available Lloyd’s lists showing the 
vessels operating in the industry, tonnages, dead weights, classifi¬ 
cations, and other specifics of the vessels. 

“The court also notes that the defendant had insured the 
plaintiffs’ vessels for the prior year, and that during the period 
from 1962 to 1964 a great number of plaintiffs’ and other 
vessels were being operated in overloaded conditions. Because 
of this, the defendant had a reasonable basis for the calculation 
of the risks attendant upon the operation of the vessels it 
insured, irrespective of whether the defendant actually knew 
of the overloading practice. 
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renewal ot' such policies was not automatic, Mr. Black¬ 
man ask(*(l plaintiffs’ broker to submit an application for 
the requested coverage on defendant’s standard form, a 
questionnaire requesting information about plaintiffs’ 
marine and non-marine operations, the vessels to be 
covered, the primary insurance to be carried, and the lim¬ 
its over which the requested coverage would be excess. 
The questionnaire, however, included no questions specif¬ 
ically with respect to overloading. Nor did it request 
information about amounts of cargo to be carried or at 
which ports the covered vessels would take on bunkers. 
The last question (#12) merely asked the applicant to 
“describe any known deficiencies of insurance or any 
other relevant facts which might affect underwriters 
judgment when considering this application.” Plaintiffs 
broker responded: “None to our knowledge.” In view 
of the well-known practice in the industry discussed above, 
this response to the questionnaire's open-ended, catch-all 
question was neither a misrepresentation nor a breach of 
the plaintiffs’ duty of good faith. 

Moreover, clause 1(b) of the Policy’s exclusions, which 
precludes the insured from receiving indemnity on losses 
il may have sustained as a result of its intentional non- 
compliance with a statute or regulation, nevertheless pro¬ 
vides that personal injnr/i or property danutye claimants 
may recover under the Policy. The public policy rea¬ 
sons underlying this provision are compelling here: As 
between the insurer (who undertook the risk on the basis 
of its calculation of previous premium and loss experi¬ 
ence, where the vessels traded, their cargo, upkeep, han¬ 
dling. management, and other factors relied upon by 
their underwriters) and tin* individual and cargo claim¬ 
ants (who were innocent of any misrepresentations or 
wrongdoing), the insurer should hear the risk that the 
insured might violate a statute or regulation which 
would cause a loss. As this court found, the cause of 





27a 


Opinion of Bonsai, J. 

the Voyager’s sinking was the overloading, which violated 
the Load Line Act, 4(> TJ.S.C. §85 et seq. As such, it 
constituted “non-compliance with fal statute” within the 
meaning of clause 1(h), entitling the plaintiffs to indem¬ 
nification for the personal injury and property damage 
claims. 

Accordingly, the court finds that the policy is not void 
and that plaintiffs are entitled to recover under it to the 
extent that their claims are “occasioned by actual or al¬ 
leged bodily injury (fatal or otherwise) or physical loss 
of, damage to, and/or loss of use of tangible property.” 

The foregoing constitutes the court’s findings of fact 
and conclusions of law. F.R.Oiv.P. 52(a). 

Settle judgment on notice. 

Dated: New York, N. Y. 

December 14. 1073. 

s/ DUDLEY B. BONSAL 

V. S. D. J. 
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ITN1TKD 


STATUS DISTRICT COURT, 


Southf.rn District ok New Virk. 

(Same Title.| 

Plaintiffs, having commenced tliis action within the ad¬ 
miralty and maritime jurisdiction ot this court for judg¬ 
ment declaring the rights and duties ot the plaintiffs 
and defendant with respect to Ocean Marine Policy No. 
DU 3540 dated August 18, 1904. and the issues having 
come on for trial before the court, the Honorable Dudley 
H. Bonsai. District Judge, presiding, and the court hav¬ 
ing rendered its decision dated December 14. 1973, ami 
the court having found for purposes of Rule 54(h) ot 
the Federal Rules of Civil Procedure that there is no just 
reason for delay in the* entry ol final judgment. 

Now, upon motion ol Timelier, Proffitt A' Wood, at¬ 
torneys for defendant, it is 

Oiuierkii. AiurnoKii and Decreed that Ocean Maiine 
Policy DK 3540 is a valid and existing policy and that 
plaintiffs are entitled to indemnification from the de¬ 
fendant in accordance with its terms and conditions in 
respect of their liability for actual bodily injury, fatal 
or otherwise, and physical loss ot and damage to tangible 
property occasioned by the sinking of the SS Smith A «>- 
nger in December 1904, ami it is tuithei 

Ordered, Ad.iiukied and Decreed that plaintiffs are en¬ 
titled to recover from defendant in accordance with the 
terms and conditions of Policy DK 3540 the fair and 
reasonable charges for fees and expenses incurred by 
plaintiffs during the period from October 29, 1908 through 
and including March 4, 1971 to the firm of Zock. Petrie, 
Sheneman and Reid as plaintiffs’ counsel in the SS Smith 
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Voyager limitation of liability proceeding pending in this 
court (65 Ad. 55); and it is further 

Ordered, Adjudged and Decreed that the court does 
hereby retain jurisdiction of the captioned case for pur¬ 
poses of adjudicating any issues which may subsequently 
arise between plaintiffs and defendant pertaining to plain¬ 
tiffs’ damages. 

Dated: New York, New York 
.January 2H, 1974 

DUDJ.F/Y It. BONSAL 
V. 8. D. J. 

.Judgment entered on the 29 day of 
January, 1974 

Raymond F. Bukghardt 
Clerk 


Notice of Appeal. 

CNITKI) STATUS DISTRICT COCRT, 

Southkkn District ok New York. 

| Same Titi.k. | 

Notice is hereby given that American Manufacturers 
Mutual Insurance Company, defendant above named, 
hereby appeals to the United States Court of Appeals 
for the Second Circuit from each and every part of 
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the final judgment entered herein on the 29th day of 
January, 1974. 


Dated: New York, New York 
February 25, 1974. 


To: 


»/ Til ACM Fit, PROFFITT & WOOD 
Attorneys for Defendant 
40 Wall Street 
New York, New York 10005 

Telephone: 483-5800 


Clerk 

United States District Court 
for the Southern District of New York 

Messrs. Zook. Petrie. Sheneman & Reid 
Attorneys for Plaintiffs 
HI Rector Street 
New York. New York 

Abraham F. Freedman, Esq. 

Messr, Freedman, Borowsky and Lorry 
Attorneys for Personal Injury and 
Death Claimants 
340 West 17th Street 
New York. New York 

Messrs. Davis & Davis 
Attorneys for Claimant Veenstra 
110 John Street 
New York, New York 

Messrs. Raker, Nelson & Williams 

Attorneys for Claimant India Supply Mission 
20 Exchange Place 
New York. New York 
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UNITED STATES DISTRICT COURT, 


Southern District of New York. 


Anne Quinn Corporation and Earl .1. Smith & Co., Inc., 
n/k/a IT. S. Bulk Carriers, Inc., 

Plaintiffs, 

against 

American Manufacturers Mutual Insurance Company, 

Defendants. 

71 Civ. 2924 


Before: 

Hon. Dudley B. Bonsai, District Judge. 

New York, New York, 
June 27, 1973 


Appearances: 

Davis & Davis, Esqs., Attorneys for Plaintiffs, By: Har¬ 
old Davis, Esq., of Counsel 

Zock, Petrie, Reid, Curtin & Byrnes, Esqs., Attorneys 
for Plaintiffs, By: Edwin Reid, Esq., of Counsel. 

Baker, Nelson & Williams, Esqs., Attorneys for Plain¬ 
tiff, By: Robert Meshel, Esq., of Counsel. 

(1A) Freedman, Borowsky & Lorry, Esqs., Attorneys for 
Plaintiffs, By: Sanford Jablon, Esq., and Marvin Barish, 
Esq., of Counsel. 

Thacher, Proffitt & Wood, Esqs., Attorneys for Defend¬ 
ant, By: Edward Kalaidjian, Esq., and Robert (1. Maass, 
Esq., of Counsel. 









John Blackman, far Defendant, Direct 

(7) JOHN BLACKMAN, called as a witness on behalf 
of the Defendant, having first l> een duly sworn, testified 
as follows: 

Direct Examination Ini Mr. Kalaidjian: 

Q. Will you state your home address? A. 596 Hollow- 
tree Bulge Hoad, Darian, Connecticut. 

Q. How old are you? A. 48, 49 today 

Q. What's your occupation? A. I am a Marine Under¬ 
writer. 

Q. Would you state briefly what your educational back¬ 
ground is, above the secondary school level. A. 1 grad¬ 
uated from Yale University and attended It. U. Law 
School nights. 

Q. How many years have you been in the business of 
Marine Underwriting! A. Approximately 25. 

Q. By whom are you presently employed ? A. I am 
self-employed in my own firm called Mutual Marine Office. 

Q. What’s the business of Mutual Marine Office? (8) A. 
Mutual Marine Office is a managing agency for approxi¬ 
mately ten insurance companies engaged principally in 
writing Ocean Marine Insurance. 

Q. How long have you been with Mutual Marine Office! 
A. Approximately eight and a half years. 

Q. By whom were you employed prior to your associa¬ 
tion with Mutual Marine Office? A. The Kemper Insur¬ 
ance Group. 

Q. Was there in the Kemper Insurance Group a com¬ 
pany known as American Manufacturers Mutual Insurance 
Company? A. Yes. 

Q. Did you perform any work on behalf American 
Manufacturers Mutual Insurance Company? A. Yes, sir, 
T was in charge of their marine operations. 

Q. During what period did you work for the Kemper 
Group and the American Manufacturers Mutual Insurance 
Company, approximately! A. Approximately seven or 
eight years before starting my own firm. 
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Q. You were the marine manager of American Manu¬ 
facturers Mutual Insurance Companyf A. Yes, sir. 

Q. Would you describe just briefly the scope of your 
(!>) responsibilities in that capacity! A. Basically, the ac¬ 
ceptance of business from brokers, underwriting, manag¬ 
ing, premium collection and lot [loss| settling. 

Q. At the American Manufacturers Mutual Insurance 
Company, did you deal with various marine brokers in 
New York* A. Yes, sir. 

Q. In what connection would you deal with brokers! 
A. Brokers acting as agents for the insured would offer 
us risks for acceptance. 

Q. Was it your function to evaluate the risk and deter¬ 
mine on what terms, if at all. you would accept? A. Yes, 
sir. 

Q- Were you Acquainted during that period with a New 
^ ork broker named Frank B. Hall ami Company? A. 
Approximately ten years. 

Q. M hat sort of business had you done with the Hal! 
Company—that is. as Marine Manager of American Manu¬ 
facturers. A. \\ e had a sizeable volume of ocean marine 
premium from that firm. 

Q. When you say. “Me," are you referring to the Ocean 
Marine Department of the American Manufacturers? (10) 
A. Yes, sir. 

Q. Did you know any of tin* brokers on the marine 
side at Frank B. Hall and Company? A. Yes, sir. 

Q. At that time, whom did you know in— A. 1 knew 
almost all of the* brokers who were engaged in placing 
marine risks. 

Q. Did you know Mr. John Lucey? A. Yes, sir. 

Q. Tn what capacity did you know him? A. As a 
marine broker. 

Q. What can you say about the size of the marine 
brokerage operation conducted by Frank B. Hall in 1904 
as compared with other New York brokers? A. Tt was 
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sizeable. I am not too sure it was the largest. It was 
among the larger premiums we wrote. 

Q. In 11*64, did the firm of Frank B. Hall and Com¬ 
pany. Inc., act as broker for F.arl Smith and Company? 
A. Yes. 

Q. Did you personally have any dealings with anyone 
at Frank B. Hall and Company concerning insurance for 
the account of Karl Smith and Company! A. Yes, Mr. 
Lucey brokered the risk. 

Mr. Kalaid.jian: Could we mark for identifica¬ 
tion (11) Policy #—a document which bears the 
description at tin* top, the title, “Ocean Marine 
Policy # D. K. 3540, which has previously been 
marked Lucey B for identification in a pre-trial 
deposition. 

The Court: Any objection to the policy? 

Mr. Davis: No objection. 

Mr. Meshel: No objection. 

Mr. Kalaidjian: I will offer it in evidence. 

The Court: That will he marked Defendant’s 
Exhibit A. 

(Defendant’s Exhibit A received in evidence.) 

Q. Mr. Blackman, could you tell us what type ot policy 
Exhibit A is? A. It’s a blanket excess liability policy. 

Q. Covering what sort of risks? 

Mr. Davis: I object, your Honor. It speaks for 
itself. It’s a legal document. It should speak for 
itself. 

The Court: Mr. Davis, 1 looked at it, and any¬ 
thing this gentleman has to say might be helpful 
to me. 

Mr. Davis: Yes, your Honor. 

The Court: You agree with that. I will let him 
answer the question. 
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Mr. Davis: I want to point up the fact the (12) 
characterization by this man shouldn’t override it. 

The Court: 1 understand that. If he has any 
light on that policy 1 will he glad to hear it. 

(Question read.) 

A. It’s a policy designed to cover the overall liability 
of a corporation or firm. In some cases it covers as 
excess of underlying insurances and where there are 
not underlying insurances it covers over a self-insured 
retention on the part of the corporation. 

Q. Does this policy have a commonly accepted trade 
name in the marine insurance industry? A. Yes, sir. 
it’s called a bumbershoot. 

Q. Could you explain to the Court what in marine in¬ 
surance lingo a bumbershoot is! A. A bumbershoot, I 
don’t know the derivation of the word, in the liability 
business in general there are policies called umbrellas 
which are written for companies which are similar con¬ 
tracts covering overall liability of the firm. A bumber¬ 
shoot is an umbrella written for a corporation whose 
principal business is marine operator. 

Q. Prior to the issuance of the policy which is Exhibit 
A, was there, in effect, a predecessor policy? 

For purposes of refreshing your recollection 1 would 
lik' 1 to show you a document which has been marked at 
(13) pre-trial discovery depositions as Plaintiffs’ Exhibit 
2 of October 5, 1971. A. Yes, sir. 

This would appear to be the policy which this one re¬ 
news. 

Q. That is, Exhibit A was a renewal of this prior pol¬ 
icy which is Plaintiffs’ Exhibit 2? A. Yes. 

Mr. Kalaidjian: Your Honor, T would like to 
offer this policy, D. E. 1751 as a predecessor pol¬ 
icy. 

The Court: Any objection? 

Mr. Davis: No. 
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The Court: It’s received. 

Mr. Davis: Merely tell me the date of incep¬ 
tion. 

The Court: October 5, 1971. 

Mr. Kalaidjian: That is the date it was marked 
on the deposition. I will give the date of incep¬ 
tion. 

The Court: I thought that was it. 

(Defendant’s Exhibit B received in evidence.) 

Q. Referring to Exhibit B, Mr. Blackman, what was 
the term of that policy? A. 13 August 19(13 to 13 Au¬ 
gust 1994. 

Q. Then sometime prior to August 13, 1964, was that 
(14) policy. Exhibit B, up for renewal? A. Yes, sir. 

Q. Did you have any discussions with anyone at the 
firm of Frank B. Mall and Company about the renewal 
of that policy? A. Yes, sir. 

(). In the marine insurance business, is the renewal of 
a policy automatic? A. No, sir. 

Q. That is, each renewal is the subject of fresh nego¬ 
tiation? A. Normally, yes, sir. 

Q. Did you prepare a memorandum of any discussions 
that you had with Mr. Lueev concerning the possible 
renewal of Exhibit B? A. Yes, sir. 

Q. Can you identify this document, which I am hand¬ 
ing you? A. Yes, sir. That is a memorandum to the 
Executive Vice-President of the company concerning the 
renewal of this particular contract. 

Q. By whom was it prepared? A. By myself. 

Q. WHiat’s the date of it? (15) A. August 11, 1964. 

Mr. Kalaidjian: 1 offer this memorandum as 
the next exhibit. 

Mr. Meshel: 1 object to it. your Honor. 

The Court: On what ground do you object ? 

Mr. Meshel: T object on the grounds it's hear¬ 
say, this witness is here before ns, there has been 
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no foundation laid to accept the admissibility of any 
statements by this other party. 

The Court: Let me take a look at the memor¬ 
andum. 

(Document handed to the Court.) 

The Court: Where did this document come 
from? 

Mr. Kalaidjian: Shall I ask the witness that? 

The Court: Yes. ask the witness where this 
document came from. 

The Witness: It was part of the files of our under¬ 
writing files. 

The Court: Looking at this document, you can sa> 
this was the memorandum you sent to Mr. Osborn, is 
that correct? 

The Witness: It’s a copy of it, sir, yes. 

The Court: Do you have any recollection of the con¬ 
tents of this other than having seen this memorandum? 

The Witness: After reading it, yes. 

(16) The Court: Rut it was written at the time a re¬ 
newal came up, you are sure of that? 

The Witness: Yes. 

The Court: T will receive this. 

Mr. Meshel: Can we find out where the original 
of that is, your Honor? 

The Court: You can ask that question, sure. 

(Defendant's Kxhihit C received m evidence.) 

The Court: 1 take it this was in the nature of an 
inter-office memorandum. 

The Witness: Yes, sir. 

The Court: Mr. Osborn was in your office? 

The Witness: He was in Chicago. 

The Court: So far as you know, the original of that 
memorandum would he in the Chicago office? 

The Witness: Yes. Tt should he in the Chicago office 
of American Manufacturers. 
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Q. In your conversations with Mr. Lucey concerning 
the issuance of a new policy, in August of 1904, was 
there any discussion of a renewal application! A. \es. 
A. We asked him for one. We asked the firm for one. 
Q. Did he undertake to furnish one? A. Yes, sir. 

(17) Q. And subsequently did you receive from the Hall 
firm an application? A. ^ es, sir. 

Q. Did the Kemper Group companies have a form of 
application? A. Yes, sir. 

Q. Would you look at this document, please, which has 
previously been marked at a pre-trial deposition as 1 lain- 
tiffs* 1 of October 5, 1971, and tell me if you recognize 
what that is. 

(Handing to witness.) 

A. Yes, sir, that is the renewal application for the 
bumbershoot in question. 

Q. Do you recognize the signature on it? A. Yes. 

Q. Whose signature is it! A. Mr. l.ueey. 

Q. There are certain penciled notes on the first page 
of this document. Can you tell me whose hand those 
notes are in? A. Yes. This was a Mr. Wendell Moore, 
who was a casualty underwriter employed bv the Kemper 
Group. The procedure at that time for the renewal of 
humbershoots. or the issuance of any bumbershoot, was 
to got the approval (18) of the casualty department in¬ 
asmuch as some facets of this policy covered non-marine 
as well as marine insurance. 

Q. What facets of the policy would you say were non¬ 
marine? A. Would yon like me to use this to answer the 
question ? 

Q. Yes. A. There are a number of questions in the 
humliershoot, some of which relate to marine insurance 
and some of which relate to non-marine insurance. Ques¬ 
tion 9, for example, asks for amounts on automobile in¬ 
surance and 1’. I. and P. P. 
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Q. Is automobile one of the non-marine risks that was 
inquired about? A. Yes, sir. 

Q. Were there any other non-marine risks inquired 
about? A. Yes, sir. Question 10 included an inquiry in 
regard to workmen’s compensation insurance which is not 
a marine coverage. 

Q. What about the rest of the questionnaire! What's 
that addressed to? A. Some of the other questions in the 
application could relate to non-marine insurance as well 
as marine (1!)) insurance. Question b asks about lease 
property for which the applicant is responsible on shore. 

Mr. Kalaidjian: Before we go on with this, I 
would like to offer the questionnaire as the next ex¬ 
hibit. 

The Court: Any objection, gentlemen? 

Mr. Davis: No. 

Mr. Meshel: None. 

Tin* Court: It will be received as Defendant 
Kxhibit I). 

(Defendant Kxhibit I) received in evidence.) 

Q. In addition to the non-marine risks that were re¬ 
ferred to in this questionnaire, was there information pro¬ 
vided here concerning marine risks? A. Yes, sir. 

Q. How many vessels were involved in connection with 
the marine risks? A. The application shows 17 vessels. 

Q. Were they ocean-going vessels? A. I believe they 
all were ocean-going vessels. I am not sure. 

Q. You can’t tell from looking at that! A. I know 
the majority were, but I can’t tell that they all were. 

Q. What sort of underlying coverage was described 
(20) in the questionnaire in respect of these vessels? A. 
The application shows that they had the mild protection 
and indemnity insurance, that London P and 1 Club. 

Q. Was there any reference to any underlying Hull 
insurance? A. 1 believe there is. 1 will have to find it. 
(Pause.) Yes, yes (i asks for the amount of Hull insur- 
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mice in tin* cnrri*M\ and tin* answers an* given in tin* 
application. 

Q, You mentioned a little while ago that tin* issuance 
of a bumbershoot was cleared as to non-marine risks with 
Mr. Wendell Moore! A. 't <*s, sir. 

Q, What was the procedure in terms ot who did that? 
Was that done hy tlu* Hall firm or was that done in¬ 
ternally by the Kemper (Iroup? A. That was done hy 
myself, or one of my assistants. 

'I’he Court: Where was Mr. Wendell Moon*! Was he 
here in New York or was he in Chicago? 

The Witness: lie is deceased. He was in New York 
at the time. 

The Court: So that was done in New York? 

I'lie Witness: N es, in the New N ork office. 

Q. Mr. Moore is since deceased? A. 'l es, sir. 

CJ1) <,). Did Mr. Moon* have any direct dealings with 
Mr. I.ucev about this renewal? A. No, sir. 

Mr. M eslicl: I am going to object, vour Honor. 

Tin* Court: lie answered In* didn't. 

A. Not to my knowledge, no, sir. 

Q. What department of the American Manufacturers 
did deal with the Hall firm on tin* renewal of this policy? 
A. Tin* Marine Department. 

( t ). Kxdusively? A. Yes. 

(,). Is there a date under Mr. Moore’s notes? A. Yes, 
sir. 

Q. What’s that date? A. K-12. 

Q. Is there a year! A. No, sir. There is no year. 

Q. When was Policy I). 1C. 3540 issued, that being Ex¬ 
hibit A? A. The date that was physically issued! 

q y,, s . A. T assume it was done on the IStli of 
August, 1954. 

Q. Ts that the date which appears at the foot of the 
first page of the policy! (22) A. Yes. sir. 
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Q. What was tin* term of Kxhihit A? A. 13 August 
19(14 to 13 August 19(15. 

Q. Did you have any discussion with Mr. I atopy about 
th<* premium for Kxhihit A? A. Vos, sir. 1 had some 
notes on telephone notes concerning the renewal of the 
risk. 

Q. What was the substance of those discussions? A. 

1 would have to look at tin* notes to recollect. 

Q. Do you have a copy of those notes? A. I believe 
T have them in my file there, yes. six. (Pause.) 1 have 
some pencil notes hero dated July Ill, 19(111. with a note 
of my conversations with Mr. Lucey. 

The Court: Would you like those marked for 
identification, the notes? 

Looking at those notes I take it refreshes your 
recollection, does it, sir? 

The Witness: Sir? 

The Court: Looking at those notes refreshes your 
recollection about this telephone call? 

The Witness: It would he my only recollection of the 
call, sir. 

The Court: Then mark it for identification. 

(23) (Defendant’s Kxhihit K marked for identifica¬ 

tion.) 

Q. Don’t these notes, Kxhihit K, refresh your recollec¬ 
tion as to the amount of the premium for Policy #D.K. 
3540? A. Yes, 1 can only recite what’s shown in my 
notes. 

Q. What was the premium for the policy? A. Which 
policy? 

Q. D.K. 3540, which is Kxhihit A. A. $7,500. 

Q. Is that the same as the premium had been for 
the preceding policy, which was Kxhihit II? A. Yes. 

Q. In your discussions leading to the issuance of Kx¬ 
hihit A, in your discussions with Mr. Lucey did he 
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convey any information to you about any overloading 
of any of the vessels named in the questionnaire as to 
which he was seeking insurance! A. No, sir. 

Mr. Meshel: Objection. 

Q. Did you receive any written communication at 
any time from the Hall firm concerning any overloading 
of anv of the vessels which he was seeking to insure! 

The Court: I will sustain an objection to the. 

|form] of the |question 1. 

(24) Mr. Davis: Yes, that’s what I was rising to. 

The Court: Did you have any discussions with. Mr. 
liiicey as to what these vessels listed in that policy were 
going to do, where they v,ere going, and what kind of 
cargos they were going to carry! 

The Witness: No, sir. 

The Court: No conversations of that kind! 

The Witness: No, sir. 

The Court: Very well. 

Q. Was there any discussion with Mr. Lucey ot any 
nature dealing with the subject ot overloading ol any 
of these vessels! 

Mr. Davis: 1 think— 

The Court: Again, I think he has answered the 
question but I will let you ask him the question, 
did vou have any discussions with Mr. Ducey as 
to the cargos or whether they were going to be 
loaded and such matters. I think you already said 
you didn’t, is that correct, sir! 

The Witness: That’s correct. 

The Court: Okay. 

Q, Did anyone on your staff, to your knowledge, re¬ 
ceive any such information from Mr. Lucey? 
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Mr. Meshel: Objection. 

The Court: T will let him answer if he knows. 

(25) A. No, sir, 1 know of no communication in that 
regard. 

Q. Mr. Blackman, as a marine underwriter of some 
experience are you familiar with a term in the marine 
insurance industry, “Uberrimae fidei”t A. Yes, sir. 

Q. In the marine underwriter industry, does that term 
have a generally understood meaning? 

Mr. Davis: Your Honor, I object to that. 

The Court: I think— 

Mr. Davis: He is going to decide what you are 
required to decide. 

The Court: This word, whatever it is, is it used 
in the policy? 

Mr. Kalaidjian: It is not used in the policy. You 
will find it replete in the cases and in the texts on 
insurance. 

Mr. Davis: That’s right. 

The Court: Then 1 will sustain the objection. 
You can tell me the cases. “Fidei” means faith. 
What the other word means, T am not sure. 

Mr. Kalaidjian: Utmost good faith. 

Mr. Davis: T will agree w r ith Mr. Kalaidjian on 
that, your Honor. 

(26) Mr. Meshel: We should get a Latin interpreter 
in here, your Honor. 

Mr. Kalaidjian: Did your Honor rule that he— 

The Court: T sustain the objection. Counsel has 
agreed the word means utmost good faith, and he 
will stipulate to that. 

Q. Mr. Blackman, can you state how this concept re¬ 
lates to marine insurance? 

Mr. Davis: This is objected to, your Honor. 

The Court: T will sustain the objection to that. 
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Mr. Kalaidjian: This is not a jury trial, and the 
concept of utmost good faith, his knowledge of 
it— v 

The Court: I don’t find anything in the policy 
that says anything about that. 

Mr. Kalaidjian: 1 will go into that. 

Q. Mr. Blackman, in the negotiation for I’olicv D.E. 
3540, in wlmt capacity were you acting for the American 
Manufacturers Group! A. As their underwriting officer. 

Q. What department were you in charge of? A. The 
Ocean Marine Department. 

Q. Did you have any functions or duties at American 
Manufacturers other than those in connection with (27) 
the Ocean Marine Department? A. No, sir. 

(j. Were you basically an ocean marine underwriter? 

A. Yes, sir. 

(j. How long bad you known Mr. Taicey in 1964? A. 

I believe I came to New York from Baltimore about 
195.3. Since that time. 

<j. You have known Mr. Ducey since 195.3? A. 5 es. 

Q, In what capacity did you know Mr. T.ucoy? A. As 
a marine broker, a placer of risks. 

O. A placer of marine risks? A. Yes. 

<). Dili you know him in any other industrial capacity? 

A. No. sir. ^ , T 

n. At the time that policy. D.E. 3540 was issued, had 
American Manufacturers received from the TTnll firm any 
information as to whether or not there had been any 
overloading of any of the vessels sought to be insured? 

Mr. Davis: That is lending and on a critical 
point. 

The Court: f will let him answer the question 
if lie received any information. 

A. No, sir. 
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(28) The Court: You say you don’t know they received 
any information, is that correct? 

A. That’s correct, 1 don’t know, yes, sir. 

Q. Had you personally received any information? A. 
No, sir. 

Q. Was there anything in the file to indicate the re¬ 
ceipt of any such information? A. No, sir. 

Q. Did anyone besides the Hall firm participate in any 
negotiations with you concerning the issuance of this 
Policy D.E. 3540? A. You mean outside of our— 

Q. Other than lnicey, anyone from the Hall firm other 
than Lucey! A. Not to my knowledge, no, sir. 

(). In 1964, was there in the marine insurance industry 
any commonly held attitude concerning the acceptability 
of overloading vessels as marine risks? 

Mr. Meshel: Objection. 

The Court: I am going to sustain the objection 
to that question. I think you can ask the witness 
whether in negotiating any of these—what do they 
call these policies— 

'Phe Witness: Bumbershoot. 

The Court: —in negotiating these policies in (29) be¬ 
half of American Manufacturers, did you ever discuss 
with any of your pending insured, the applicants for in¬ 
surance, the nature of their business, the cargos they 
carried, and that kind of thing? Did you ever do that? 

The Witness: No, sir. 

The Court: You never did it? 

The Witness: In this particular case? 

The Court: Tn any case, in any case where you were 
issuing bumbershoot policies would you talk to the broker 
or the principal? 

The Witness: Yes, we might ask them the nature of 
the cargo. 
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The Court: The ports they were sailing to and from, 
and what kind of trade, you might ask them? 

The Witness: In a matter of general inquiry, to get a 
feel of the business, yes, sir. It would he more a matter 
of— 

The Court: That is not unusual for you to do that? 
The Witness: It would he not unusual, yes, sir. Tn 
this particular case, if I can say so, we were Hull under¬ 
writers on this fleet, my company, besides having written 
the humhershoot. we were Hull underwriters, so we were 
familiar with the fleet and, therefore, wouldn’t have any 
(30) reason to make any specific inquiry as to the cargos 
they were carrying or what they were doing. 

The Court: You were familiar with the fleet? 

The Witness: Yes, sir. 

Tlie Court: What exactly did you mean hv being fa¬ 
miliar with the fleet? Of course, that wasn’t your de¬ 
partment, was it, that would be the Hull department? 
The Witness: 1 was in charge of that, too. 

The Court: You were in charge of that, too? 

The Witness: Yes, sir. 

The Court: So you had some knowledge of the fleet 
at the time of these policies? 

The Witness: Yes, sir. 

The Court: What knowledge did you have? 

The Witness: We had knowledge from the loss experi¬ 
ence as operators, from our books, Lloyds Tndex, showing 
when they were built, and their age, and primarily on 
the basis of their loss statistics. 

The Court: Tn other words, their record? 

The Witness: Yes, sir. Their record with us. yes. 
that’s right. 

Q. You mentioned that your firm was the Hull under¬ 
writer of the fleet. What was the extent of the interest 
thnt vonr firm had ns a Hull underwriter on the fleet? 
(31) A. T don’t remember the percentage. Tt was rather 
small. As Hull underwriters—it might show up on the 
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bumbershoot here—as Hull underwriters we generally fol¬ 
low the American Hull Syndicate. The bumbershoot ap¬ 
plication shows the Independent American Companies, 
of whom we were part, had lit percent, and what per¬ 
centage American Manufacturers had, I don’t recall. 

Mr. Kalaid.jian: Would you mark this letter for 
identification, please? 

(Defendant’s Exhibit F marked for identification.) 

Q. Docs Defendant's Exhibit K refresh your recollec¬ 
tion about that? (Handing to witness.) A. Yes. 

Q. What’s Exhibit F for identification, it you can iden¬ 
tify it? A. It’s a memorandum from Mr. Alvey, who was 
the Claims Manager at the time, to one of our reinsurers, 
notifying them of the total loss of this vessel. 

Q. And does the letter indicate the percentage inter¬ 
est that American Manufacturers had in the Hull n- 
suranee? A. Yes. sir. The letter shows that American 
Manufacturers had three percent interest on the vessel. 
(32) Q. And the rest of the Hull insurance was placed 
in other markets? A. Yes. 

Q. Who was the lead on the Hull insurance? A. The 
American Hull Syndicate. 

Q. Could you toll the Court generally what the Ameri¬ 
can Hull Syndicate is? A. The American Hull Syndi¬ 
cate is a group of mostly stock insurance companies 
formed together for the writing of marine insurance, ma¬ 
rine Hull insurance. 

Mr. Meshel: Is this Kemper he is talking about? 

Mr. Kalaid.jian: No, he is telling the Court what 
the American Hull Syndicate is, which is the lead 
on the Hull policies. 

Mr. Meshel: 1 am sorry. 

Mr. Kalaid.jian: 1 offer Exhibit F in evidence. 

The Court: Any objection, gentlemen? 

Mr. Davis: None, your Honor. 
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Mr. Keid: I haven’t seen it. 

(I’nuse.) 

Mr. I(eid: Xo objection. 

Mr. Davis: What's the date of that, Mr. Kalaid- 
jian ? 

Mr. Kalaidjian: December 31, 11)(»4. 

The Court: All right, Exhibit F will be received. 

(33) (Defendant's Exhibit F received in evidence) 

(^. Did you receive from tin* Hall firm or any other 
source any information as to the specific cargo which any 
of the vessels listed in the questionnaire were carrying? 

Mr. Meshel: Can I have a point of time? 

Mr. Kalaidjian: In the negotiations with Mr. 
Imcey leading to tin* renewal policies in July and 
August of 19(14. 

A. ('an I have that question again, please? 

The Court: I think I already asked you that ques¬ 
tion. Did you have any discussion with Mr. Imcey in con¬ 
nection with the renewal of this policy as to the nature 
of the cargos that were to be carried on these vessels? 
I think you told me no. 

A. No, I didn’t. 

Q. Did you receive any information from Mr. Imcey 
as to the ports of call that these vessels would be making 
or had been making? A. No, sir. 

(). Mr. Dlackman, as a marine underwriter of some 
year’s experience, have you ever knowingly issued a ma¬ 
rine policy on any vessel that had been or was operating 
overloaded? 

Mr. Meshel: Objection. 

Mr. Davis: T object to that. 

(34) The Court: 1 think 1 will sustain the objection 
to that. T think I can anticipate his answer on 
that. 
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You *lo tell me on some occasions you do discuss 
with the insured or their broker the nature of their 
business, but in this case you did not, is that a fair 
statement! 

The Witness: Yes, sir. Normally, when we have a 
new—this is a renewal of a line on which we had been for 
sometime, we were familiar with it—it was one of the 
better known fleets in the U. S. and in view of that we 
wouldn’t make any specific inquiry as to what they were 
doing. 

Q. Is it the practice in the placing of marine insurance 
for the underwriter to talk directly to the prospective in¬ 
sured about the risk? A. No, sir. 

Q. With whom did you deal ? A. Marine brokers and/or 
agents. 

Q. That is, you deal with the prospective insurance 
broker! A. Yes. 

Q. Is he your principal source of information about 
the risk? A. Yes. 

Q. Tn dealing with a marine broker, do you expect 
(35) to receive only that information which you specifi¬ 
cally request? 

Mr. Mesliel: Objection. 

The Court: I think that is sort of a—I think 
I will sustain the objection to that question. 

You always ask for a questionnaire, is that right, 
in these policies? 

The Witness: No, sir. 

The Court: Not always! 

The Witness: No, sir. 

The Court: But you did in this cast*. 

The Witness: It was our practice, it was the com¬ 
pany’s policy at that time to insist on a bumbershoot ap¬ 
plication for all bumbershoots. 

The Court: For your bumbershoots? 
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The Witness: Yes. 

The Court: That was your regular practice? 

The Witness: Yes. 

The Court: And when you received the questionnaire 
hack from the hiunherslioot, did you ever ask any more 
questions or was it— 

Tlie Witness: We could ask more questions, yes, sir. 

The Court: If you weren’t satisfied with what (3(>) 
you had? 

The Witness: Yes, sir. 

Mr. Kalaidjian: If your Honor pleases, this ques¬ 
tion relates to industry practices which are a fact 
to he proved. 

The Court: He is testifying as to his experience, 
I take it, and at the time his experience was in the 
marine department of the American Manufacturers 
Mutual. 

Mr. Kalaidjian: I think he testified to experi¬ 
ence which antedated that with several companies. 

The Court: I understand. 

Mr. Kalaidjian: 1 was trying to firing out fac¬ 
tually what the industry practice is in the negotia¬ 
tion of marine insurance between marine under¬ 
writers and brokers. 

The Court: 1 think he has covered that. What 
further question do you want to ask him? 

Mr. Kalaidjinn: The point I am trying to firing 
out— 

Mr. Meshel: May I interrupt? 

Mr. Kalaidjian: If I may. in marine insurance 
there is more than just the duty to respond to 
questions. The burden is on the insured to come 
forward with any (37) information concerning the 
risk. 

The Court: As 1 understand the witness, he told 
us that lie conducted his negotiations with the broker, 
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he didn’t conduct them directly with the insured. 
Am f correct in that? 

The Witness: Yes. 

Mr. Kalaidjian: The information funnels as a 
matter of practice through the broker. The point 
1 am getting at with these questions is the in¬ 
dustry practice—indeed, it's more than a practice— 
that the burden of proving—of producing informa¬ 
tion material to the risk is on the side of the per¬ 
son procuring the insurance, it isn't .just a matter 
of responding to questions. 

The Court: 1 would take it from his testimony he says 
he deals with brokers and he sends the broker or gives 
him a questionnaire, is that right? 

The Witness: Not in all cases, no, sir. 

The Court: Not in all cases, but where you do give 
the broker a questionnaire the questionnaire comes back 
filled out by the insured, T suppose. 

The Witness: Tt could be filled out by the broker as 
his agent. 

The Court: Or by the broker as his agent. 

The Witness: Yes, sir. 

(38) Q. Mr. Blackman, would you explain, please, how 
in practice underwriting negotiations work between a ma¬ 
rine underwriter and a broker in respect of the vessel 
of information pertaining to the risk of the insured? 

Mr. Reid: I object, your Honor. We are talking 
about this case. 

The Court: T think 1 will let him answer the ques¬ 
tion on these bumbershoot policies. How did you 
go about at that time handling a bumbershoot pol¬ 
icy? You can tell ns that. How did the first come 
to your attention, and tell us what you do. 
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The Witness: This was a renewal of a pre-existing pol¬ 
icy. It was the company’s policy at that time, practice, 
to insist on an application, a questionnaire to be com¬ 
pleted in connection with nil new or renewal humbershoot 
policies. 

In this particular case, we followed the th* —exist¬ 
ing company policy and Pad the questionnaire nued out 
by the broker. The application was then submitted to 
Mr. Moore, of the Casualty Department, for his approval 
or disapproval of any on-shore exposures. Tt was then 
submitted to the Executive Viie-President in Chicago for 
his approval. 

Was the action which the American Manufacturers 
look in issuing Policy ** D.E. 3540 based principally 
upon the (30) information which was provided by the 
broker in Exhibit D. the questionnaire? A. Yes, sir. 

Q. Do you know of any other information that the 
Kemper (iroup had received from the Hall firm at the 
time the decision was made about the issuance of this 
policy? A. On this risk? 

Q. Yes. A. No, sir. 

(). It’s all contained in that questionnaire? A. To the 
best of my recollection, yes, sir. 

Mr. Kalaidjian: That’s all. your Honor. 

The Court: Why don’t I .just go down the group. 
Mr. Reid, any questions? 

Mr. Reid: No questions, your Honor. 

The Court: Mr. Davis? 

Mr. Meshel: Your Honor, I wonder if you would 
entertain a five-minute recess. We have never seen 
this witness before. 

The Court: Fair enough. 

Recess. 

(Recess taken.) 
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The Court: Gentlemen, on the cross examination 
(40) T told Mr. Davis I would take any order you 
wanted to proceed as long as you’re consistent. If 
you want to start with Mr. Meshel, that is fine with 
me. 

Cross Examination by Mr. Meshel: 

Q. Now, Mr. Illackmau, can you tell us what your staff 
at the Kemper Group at the Ocean Marine Department 
consisted of. and who were the people that were involved? 

The Court: 1 think you are asking about three 
questions. Involved in what? Are you asking how 
big the staff was? 

Q. You said you were head of the Ocean Marine Depart¬ 
ment, is that right? A. Yes, sir. 

Q. Were you the only one in your staff? 

The Court: Me wants to know how big your department 
was. How big was your department? 

The Witness: At that time 1 think it was about thirty 
people. 

0- Can you tell us what these thirty people did? A. 
V’es. They were claims adjusters, underwriters, people 
that took charge of collecting premiums, people that wrote 
policies. 

Q. Let’s talk about the people that wrote policies. (41) 
1 take it that whenever you had a new risk come in or 
whenever you were considering a renewal you had to make 
an assessment as to the risk, is that right? A. Personnally? 

Q. Yes. A. Not personally, no, sir. 

Q. You had nothing to do with the assessment of the 
risk? A. No, that’s not correct. You stated that on every 
risk that came in did T make a personal assessment. I 
did not. 
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Q. Did you make a personal assessment on the Smith 
Voyager Insurance! A Yes, because at that time T had 
instructions from the management to take charge of all 
bumbershoot underwriting. 

Q. So you were personally involved, I take it, with the 
assessment of the risk on bumbershoot policies back in 
19fi4, is that correct? A. Yes, sir. 

Q. Did you have people assisting you in attempting to 
assess the risks involved on bumbershoots? A. Yes. 

Q. That’s really what I was asking for. Who were 
(42; the men who worked with you and what functions— 
A. As I said, at the time on bumbershoots 1 was—by 
management I was the only one that was to do any under¬ 
writing on bumbershoots, with the help ot Mr. Wendell 
Moore and with the final approval ot management in 
Chicago. 

Q, Did you have any technical people on your staff, 
maritime technical people? A. No, sir. 

(). Did you ever attempt to use the services of any 
technical people of any kind in either the initial taking 
out of the policy back in Ifififl or tin* renewal ol the policy 
iii i!)(i4? A. The only technical people would have been 
Mr. Moore on the casualty side, il you can call him te<'h- 
nical. 

(). I take it you testified, didn’t you. Mr. Blackman, 
that at the time the company renewed the bumbershoot 
you were personally aware of the operation of the Smith 
vessels? A. I was aware in a general sense in that the 
fleet was a well-known fleet in the market. I mean my 
awareness was of a general nature. 

Q. 1 think Judge Bonsai asked you if you were aware 
of the types of cargos and tin* types of voyages and (43) 
1 believe you said that you were aware, is that right? 
A. I would assume—T have to assume that the vessel, 
an American flag vessel is being engaged in a normal 
trade of bulk cargos, or whatever happened at the time. 
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Q. 1 believe you testified that you bad technical port¬ 
folios or manuals available to you, such as Lloyds’ lists! 
A. We would have a Lloyd’s confidential, register which 
would show the ships, when they were built and by whom 
they were classified, the classification society. 

Q. Their tonnage? A. Their tonnage, yes, sir. 

Q. Their dead weight? A. Yes. Gross, and so forth. 

Q. Specifics of the vessel? A. Yes, that’s right. 

Q. Would it also have the age of the vessel, when it 
was built? A. Yes, sir. 

Q. You would have to know that in assessing the risk? 
A. I' was one of the considerations, yes, sir. 

Q. Did you also get the Lloyds’ lists to come in (44) 
which showed the weekly information where the vessels 
were, and so forth. Was that the normal type of booklet 
you would get in the company? A. Yes, we had that. 

Q. What about the Journal of Commerce, did you 
have things like that? A. Wo subscribed to the Journal 
of Commerce. 

Q. And these publications, I take it, showed generaII> 
speaking, the ports tin* vessels call at, the amount of 
cargo they lift, etc., etc. A. No, sir, they don’t, the Lloyds’ 
Index shows the—does not show the cargo being carried 
other than I think it makes a difference between tankers 
and other types of vessels. It does show where the ves¬ 
sel last called. 

Q. It would show a bunkering call? A. No. 

Q. If it bunkered at Freeport and tied up it would show 
in Lloyds? A. I don’t know whether it does or not. 

(}. In addition to Lloyds and the Journal of Commerce 
were there any other publications you people relied upon? 
What about the American Bureau of Shipping, any re¬ 
ports that they had? (45) A. No, sir. We had the Ameri¬ 
can Bureau of Shipping books, 1 believe at that time. 

(J. All right. They were available to you, and that’s 
one of the things you might have used on assessing the 
risk, is that right? A. Not necessarily on a bumbershoot 
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risk. m>, sir. On a Hull risk where we might ho tin* load 
underwriter taking a largo lino ami wlioro wo wanted to 
pay particular attention to construction, ago. and so forth, 
wo would then begin to refer ourselves to those manuals. 
When wo wore an umlorwriter and wo wore taking a lino 
following a well-known, well established and reputable 
market, wo more or less accepted that line on the basis 
of the American Hull Syndicate’s acceptance. 

g. So that you are saying with regard to the Hull in¬ 
surance. as distinguished from the 1’ and I insurance, that 
there usually is some sort of technical assessment made 
by the lead underwriter in a Hull policy! A. That’s cor¬ 
rect. 

g. And I believe you said that the American Hull Syndi¬ 
cate, did you say, was the haul ’ A. \ os, that’s right. 

g. And Kemper followed the lead of the American Hull 
Syndicate in this particular ship. e. g., the Smith (4b) 
Voyager! A. In regard to the Hull insurance, yes, sir. 

(). We are only talking about the Hull insurance now. 
A. Yes. 

g. And you had a potential risk, meaning you as Kem¬ 
per. on the I lull. A. ^ es. 

Q. For the Smith Voyager? A. Yes. 
g. For which American Syndicate was the lead under¬ 
writer? A. Yes. 

g. Did the Hull Syndicate or Hull companies meet 
periodically to make annual assessments on risks? A. Did 
we meet with the syndicate, no. sir. 

g. Did underwriters in general meet? A. No. It's 
illegal. No. no. sir. The syndicate did their underwrit¬ 
ing. We did not meet with our co-underwriters. 

g. Did you have any say in the assessment of a premium 

on the Hull policies! A. No, sir. 

Q. You simply put your name on the list and let them 
charge whatever they wanted, is that your testimony? A. 
No. sir. 
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(47) Q. Trll us how the risk was arrived at. A. I 
thought i did. The American Hull Syndicate accepted— 

1 don’t know what their percentage in this particular 
fleet was, it’s usually 25 to 75 percent. Before they ac¬ 
cept the risk they have I’.S. Salvage Association, I as¬ 
sume, check the vessels out. they check their records, 
they check the managing, and after doing that their 
committees assess the premium. 

If we wish to participate in the risk we do so. Our 
underwriting in a Hull risk ot this case is purely a 
yes or no proposition. \\ o either accept following the 
syndicate or we don’t get it. 

Q, There is a participation, hut you are saying in this 
particular case since you had a small exposure your 
participation wouldn t he as strong as it was, e. g. ii >ou 
had a 00 percent part of tin* Hull insurance, is that right? 
A. No, sir. 1 say we accepted our line purely on the 
basis of the underwriting done by the American Hull 
Syndicate. 

Q. You accepted American Hull’s assessment? A. 
Yes, sir. that's correct. 

Q. And their assessment was made, generally speak¬ 
ing 1 . on technical matters, the stage of the voyages, where 
she went, the amount of cargo the vessels carried 
(4S) A. 1 don’t kn iw the deliberations that went into 
their acceptance of the risk. 1 don t know. 

q. You say it was a standard policy of the Kempet 
(|roup on humhershoot policies hack in ’<>:{. ’<>4. to re¬ 
quire that the potential assured till out what is known 
as a questionnaire for humhershoot policies, is that right? 
A. Yes, sir. 

Q. T believe you said that Kxhihit D was the question¬ 
naire you sent out. is that correct? A. Yes, sir. 

Q. Who in your company was responsible for draw¬ 
ing 1 up this questionnaire, this standard questionnaire? A. 
T don’t remember. 1 really don’t. 
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Q. Was it you? A. I think it might have been pur¬ 
loined from a London questionnaire form and our name 
put on it. I am not so sure how original it really was. 

Q. What was your company’s purpose in issuing such 
a questionnaire? Was it to get the important, salient 
facts that you needed with regard to the risk? A. Ws, 
sir. 

Q. And did you think it was important, for example, 
to list the potential areas that tin* vessel would be calling 
(4!>) at. North Am. South Am. World Wide, etc.? A. 
No, sir. 

Q. You didn’t think that was important? A. No, for 
this reason, reverting to the Hull insurance for a min¬ 
ute— 

Q. No. we are talking about P & T. A. I know, but T 
have to revert to Hull to answer your question. They 
were referring to trading. The Hull specified they can 
trade only in certain areas and not trade in other areas. 

Q, Was there any area limitation on tin* P & 1 in¬ 
surance? A. I don’t know, sir. 

Q. The answer is you don't know? A. This is not a 
P & I policy. I don’t know what the P & I policy said. 

Q. Was there any limitation placed on the bumhershoot, 
an area limitation, to your knowledge? A. Not to my 
knowledge. 

Q. So the vessels could go anywhere they wanted to 
in the world? A. N es, sir. 

Q. And you would still insure them? A. 1 would so. 
yes. 

(50) Q. Did you evei put any restrictions in the policy 
or did you ever ask any questions in the questionnaire 
about the amount of cargo over which they couldn’t 
carry, which they were not permitted to carry, ove- which 
they couldn’t carry? 

The Court: 1 don’t understand the question. 
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Q. Was there ever any limitation on the amount of 
cargo any ship could carry under the policy? 

Mr. Kalaidjian: I object to the question as 
vague. 

The Court: The question is, is there anything in the 
questionnaire or the policy which limits the amount of 
cargo any of the vessels covered in the policy could carry? 

A. In the bumbershoot policy. 

The Court: Or in the questionnaire? 

The Witness: I don’t believe, no, sir. 

Q. Was there a Mr. Krueger in your outfit? A. Yes, 

1 think there was. 

Q. What was Krueger's job? A. He was—he died, 
too. lie worked with Mr. Moore, 1 believe, in—either war 
assistant to Mr. Moore, or coordinated his activities with 
Mr. Moon*. 

Q. Did he work with you? A. I don't think so. lie was 
one of the persons (51) to whom we went for advice 
concerning the casualty or non-marine segments. 

Q. I don’t understand your question. You don’t think 
so. Did he work with you or didn’t he work with you? 
A. When you say worked, with me or for me or what? 

Q. Either way. With you, for you? A. With us. ves. 

Q. Did he work for you? A. No. 

Q. He didn’t do any marine work. 

The Court: He d In’t say that. 

A. He was an advisor to the marine department on 
non-marine segments of bumbershoot policies. 

Q. So so far you had two men, Mr. Moore and Mr. 
Krueger, and you say both of those men were non- 
marine men? A. Yes. 

Q. They weren’t concerned at all with any of the 
marine aspects of the bumbershoot policies? A. They 
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<li<(n't know anything about marine business as far as 1 
knew. 

Q. And you were the only one there on the marine side, 
is that right? A. At this stage, as I have said before, T 
was the (52) only one authorized by management to 
negotiate bumbershoots. 

(). That's not the question 1 asked you. Were you the 
only one— 

The Court: I think be has covered it. 

Mr. Meshel: I don’t think lie has. and 1 wonder 
if I can pursue it once more. 

Q. Were you the only one concerned or that worked in 
any wav in ascertaining the ’•i-i.rine risk for this particu¬ 
lar bumbershoot policy, yes or no? A. 5 es. sir. 

q. And you bad no staff to assist you. you worked 
alone on the marine aspect of the bumbershoot? 

The Court: Let’s not go into that. 

A. I really don’t remember— 

The Court: Wait a minute. What difference 
dues it make? lie says be did it. 

Me. Meshel: I can suggest two particular areas. 
One is whether be was the only one who may be 
called by Lacey or others with regard to the claim 
of non disclosure. That is one particular area. 

The second area in the answer he gave me, be 
has given me inconsistent answers. 

The Court: It's speculative. He says he nego¬ 
tiated the renewal with Lacey and handled the 
marine (53) insurance. 

Q. Did the Kemper Group start this application busi¬ 
ness on any particular year or any particular date or 
did they always have an application requirement? A. 
No. sir. they started it sometime prior to the renewal 
of this policy. 



5 




John Blackman, for Defendant, Cross 

Q. Was there a reason for that particular requirement ? 
A. Yes. 

Q. What was it? A. We had a very serious buniber- 
slioot claim involving a non-marine exposure, and it was 
management’s desire because of that occurrence that all 
applications—that we insist on application for bomber 
shoot, and they Ik* submitted to a casualty or a non¬ 
marine underwriter for his approval and then subse¬ 
quently approved in Chicago by chief management. 

Q. Did your company disclaim in that case, too? A. 
I believe they—I don’t know whether they are disclaim¬ 
ing now. I don’t really understand your question. 

Q- Assume they are disclaiming in this case. Did they 
disclaim in tlial other case as well? 

Mr. Kalaid.jian: I object. What their position 
was in another case has no relevance. 

0>4) The Court: I will let him answer. 

\. I believe they did. 

Q. Do you know an Admiral Hepburn? A. I know of 
him. yes. 

Q. Who is Admiral Hepburn and how did he lit into 
the Kemper organization ? A. I know very little about 
Admiral Hepburn. I believe he is an attorney. I left 
the Kemper Croup in 1004 or ’05. and I understood— 
Admiral Hepburn called on me at one time in my new 
office and a«ked me some questions about something or 
other. \t the time I was employed by Kemper Oroir' 
1 didn’t have contact with Admiral Hepburn. 

Q. Who was the underwriter who initially assessed 
the premium of $7,500 a year at the time the original 
bumbersh' vas taken out? A. 1 don’t know. 

Is .1 anything in the file to indicate what his 
basis w < •. in assessing that premium? A. I don’t know. 

Q. 1 tab 1 i ; when you said the policies renewed you 
used tin- term renegotiation, is that right? A. T don’t 
know, sir. 
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Q. Did you list* the term renegotiation or fresh (51)) 
negotiation?* A. Whatever is written down there is my 
recollection of the conversation. I <lon t know anything 
more than that, really. 

Q. Is it your testimony today when a policy is re¬ 
newed there are fresh negotiations? A. That's correct. 

The Court: I think he testified to that. 

q. On assessing the premium on the renewal ol $7,500, 
what facts did you consider in making that assessment of 
$7,500? A. The information contained in the applica¬ 
tion. 

Q. Anything else? A. I don't know whether the over¬ 
all loss experience from the class was a consideration. 

(}. Do you know what the loss experience on this class 

was before the renewal? A. No, sir. 

Q. Did von have any other humbershoots to fall hack 
on to have an idea whether $7,500 was too much, not 
enough, or what? A. Yes. sir. I think we did. 

Q.. What’s that? A. Yes. I’d say we did. ^ 

(50) O. What did you use in assessing the $7,500 figuie? 
A I can onlv surmise that was based upon the number 
of marine vessels involved in the operation. It would he 
primarilv based upon that. 

(). Would it also be based upon the number ot air¬ 
craft? A. Not normally under a bumhershoot because 
if it assured aircraft for such non marine exposure you 
wouldn't have written a bumbershooot. 

O What about on the amount of shoreside personal in- 
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A. Not normally, because the didn t affect—that 
would be a minor part of the operation. 

O \nd all these minor parts of the operation, as you 
claim, von asked for Krueger and Moore to give you an 
assessment on the risk? A. Those are instructions from 
management, yes. sir. 
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Q. Who vas the Executive Vice-President that ulti¬ 
mately oka, ed the issuance of this bumhershoot ? A. 
Mr. Osborn. 

Q. To your knowledge, did Mr. Osborn have any con¬ 
versations with Mr. Lueeyt A. It would he highly un¬ 
likely for him to have any. 

Q. Did you have any personal knowledge whether lie 
(57) personally spoke to Mr. Lucey? A. I don’t have 
any knowledge. 

Q. You don’t know? A. No, sir. 

Q. Do I take it from your testimony, Mr. Dlaekmnn, 
you are pretty much relying upon the notes which have 
been introduced in evidence to refresh your recollection! 
A. Yes, sir. 

Q. And you have no recollection of your conversations 
with Mr. liiieey today? A. I would say that is a cor¬ 
rect statement, yes, sir. 

Q. And if there were any conversations you may have 
had with Mr. Lucey that weren’t recorded then you would 
have no way of recollecting those conversations, is that 
right? A. I think that is a fair statement, yes, sir. 

Q. So there may have been some conversations which 
von haven’t recorded which you may have had with 
Mr. Lucey with regard to the operation of the Smith 
vessels? A. I don’t know. 

Q. What does that mean? A. 1 don’t know. 

Q t After you received the questionnaire trom Mr. 
Lucey, did you ever have any personal conversation 
with him (58) with regard to the contents of that ques¬ 
tionnaire. Exhibit D? A. 1 don’t recall. 

Q. Let me refer you to item #10 on Exhibit D. Would 
you rend into the record what that says? A. item 10. 
tin* question apparently is, “Detail liability loss insured 
or uninsured, settled or pending, exceeding $25,000 in 
the last five years." 
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g. What about under #1? A. #1 says, “Refer Smith 
Pilot, matter, heavy weather, MAY., Bay of Bengal, 

g. Do you recall what that was all about ? A. No, 
sir. 

g. Do you know whether you discussed that with Mr. 
I.ucey or not? A. I have no recollection of it, no. sir. 

g. Did you say, “Heavy weather"? A. II.W. I think 
is heavy weather, isn't it ? 

g. 1 don't know. Do you know what it means? A. I 
assume it to la* heavy weather. 

Mr. Meshel: That’s all the questions I have your 
Honor. 

The Court: All right. Who is next? Mr. Reid? 
Mr. Reid: Mr. Davis. 

Mr. Davis: Mr. Reid has waived cross examina¬ 
tion? 

Mr. Reid: I haven’t waived it. I said 1 didn’t 
have any questions at that time. I may have 
some questions. 

t russ Examination hit Mr. Doris: 

g. Mr. Blackman, do you know the meaning of the 

word luimbershoot! A. No. 

g. Isn't it understood in the insurance business to 
mean the same thing as the word umbrella’ A. A 1mm- 
bershoot in the industry is normally a marine umbrella. 

q. Hut the word bumbershoot without reference to in¬ 
surance is just a colloquialism for the word umbrella, 
isn’t that true? A. 1 understood the British 

The Court: It’s an Knglish expression for an 
umbrella. 

\ But thev claim they have no such expression. 

Q. T just wanted to get it on the record merely if 

you knew about it. 
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Now, I should like you to help the Court with some 
background information as to your underwriting a risk. 

Let us take a risk like l'. S. Steel Corporation (60) 
which has a lot of land based risks attached to it for 
purposes of excesss liability. Correct? A. Yes. sir. 

Q. Now. the 1'. S. Steel Corporation in addition to its 
vast land based, so-called non-marine risks also has 
a great many ships and tugs and boats. A. That's right. 

Q. Tf the broker who brokered the risk decided to 
bring tin* 1'. S. Steel risk to you, you wouldn’t undertake 
to underwrite it, would you? A. Not normally, no, sir. 

Q. Yon would send him over to Mr. Krueger or to 
Mr. Moore of your office? A. Yes, sir. 

Q. Ts that right? A. Yes, sir. 

Q. And then what I should like* you to explain to his 
Honor, ami for the record, what share in that underwrit¬ 
ing would you have. Would Mr. Moore and Krueger 
come to you ami say, “Look, there are some ships involved 
here.” A. 1 wouldn’t have a problem because T don't 
think at that time the Kemper were writing umbrellas. 

Q. Could you draw on your experience and tell me 
what tin* modus o/ierandi would be where a risk has both 
(lil) marine risks attached to it as well as substantial 
land based risks? 

Mr. Kalaid.jian: Is this question addressed to 
1064? 

Mr. Davis: Yes, if you can help us by referring 
to 1064. Thank you, Mr. Kalaid.jian. 

A. I said at that time the Kemper Group 1 don’t be¬ 
lieve were writing umbrellas, so \ would assume that if 
V. S. Steel came in they would probably turn it down. 

Q. I was merely trying to get at how it would be 
underwritten. 

The Court: In other words, you are saying at the time 
the onlv umbrellas you had were the bumbershoots? 
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II*'* Witness: That's correct. I don't have any inti¬ 
mate 1 knowledge of the casualty workings of the Kemper 
(Iroup at that time. 

I’ll'* Court: I think what Mr. Dav is is driving at is 
when does a hnmbershoot become an umbrella. In the 
Steel Company case I take it would be an umbrella. In 
the Smith ships case you say it’s a hnmbershoot. AVhat’s 
the line! You mentioned you have to go to the casualty 
company to get approval. What's the line between a 
hnmbershoot and an umbrella? If you know the answer 
to that, you can give it. 

(<>'2) A. I revert to my previous statement that I think 
where a risk is predominantly marine one would go to 
ti;e hnmbershoot market, although there were— 

The Court: What's predominant ? Anything more than 
fifty percent! 

The Witness: I don't think it’s a ipiestion of percentage 
as much as tin* nature of the business. 

The Court: If they are primarily in the shipping busi¬ 
ness and have a few trucks and a few things on shore— 

The Witness: Yes, sir, that would be the hnmbershoot 
market. 

The Court: So you say if they are in the shipping 
business and the other is incidental, is that correct! 

The Witness: Yes. 

Q. Have you ever had occasion to take a policy like 
"Defendant's Kxhibit A in evidence—that's that so-called 
bumbershoot and to compare it with a typical policy 
written for excess purposes by a person like Mr. Moore 
of your office! A. Yes, sir, I think I have 1 looked them 
over. 1 don’t think 1 made any careful analysis of the 
difference. 

Q. What 1 am trying to get at, for his Honor and 
the record, can you toll us what art* the essential (f>3) 
differences in the two bodies, the two forms of policies! 
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Could you explain it to us? A. No, T can’t. I would say 
the intent is pretty much the same. 

Q. In other words, the intent of the writing of ex¬ 
cess liability policies is the same for a bumbershoot as 
it is for an umbrella policy, with the exception that the 
underwriting of it—that is. the formality of where the 
paper would be prepared—would be in the marine bureau 
of your company if a lot of ships were involved pre¬ 
ponderantly ami in the casualty side if the broker and 
the underwriter thought that land based risks pre¬ 
dominated. Is that a fair statement? A. You would 
go to different underwriters. 

Q. All right. But I am talking now about the fact 
that if the two undewriters produced two policies, one 
called a bumbershoot and one called an umbrella, and 
you put them on the table here, the intent behind each 
of those policies would be identical, is that right? A. 
1 disagree. 

Mr. Kalaid.jian: Kxcuse me. it isn't clear to me 
what Mr. Davis means by the intent of the policy. 
It’s a very ambiguous word and T object to tin* 
ipiestion. 

The Witness: I would like to— 

(64) The Court: Wait a minute. I think we an* wast¬ 
ing a lot of time. Tin* witness said in his under¬ 
standing the purpose of an excess liability policy, 
which is non-marine, or which is marine in the 
form of this policy, the purpose is substantially 
similar, as T understand it, and— 

The Witness: Yes. 

The Court: And he has indicated that although 
he doesn’t recollect very well he thinks lie lias 
looked at these policies, he has never compared 
them, but he indicates that certainly from a pur- 
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post* point of view tht*v cover substantially the 
same tilings. 

Am I tpioting you correctly? 

The Witness: That’s correct. 

The Court: I think he has covered that. I don't 
know how much further we can go on that. 

Mr. Davis: Your Honor, at this point for the 
sak( of the Court’s and my education. I have a 
typical policy written for excess liability some¬ 
times called an umbrella, in my hand. T should— 

The Court: He says he doesn’t know anything 
about umbrellas because they weren t writing them 
then. 

The Witm *SS We weren't in the umbrella business. 

Q. I will show you— 

((ia) The Court: Don't show it to him because he 
didn't have any experience in umbrellas. 

Mr. Davis: Then I will get off that subject. 

The Court: All light, thank you. 

Q. I wonder if you would please look at Defendant’s 
Kxhihit A and tell the Court if the policy covered Hull 
risks in any way? A. It’s a liability policy, and it would 
cover excess Hull liability. 

(). Probably excess Hull? A. ^ es, sir. 

O. Then* are a lot of definitions of land based or non¬ 
marine risks in this policy, are there not? A. 1 believe 
so. ves. 

() .Among them would be air raft and automobile, 
is that right* A. 1 am not sure* 1 follow you. Yes. sir. 
there are definitions. 

Q. And workmen’s c’ompensation. A. Yes. sir. 

Q. Excess risks of workmen’s compensation. A. Yes. 

Q. And products liability? A. T don’t know whether 
products liability is (fifi) mentioned or r.ot. 
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Q. I don't want you to take the time to go through this 
all, but I should like you now to turn to the next to 
the last page ol' that exhibit, the one that looks like 
this. A. 1 don’t think that is on here. 

Q. That’s strange. 

(Pause.) 

Q. Here it is. it’s u half page. This is the next to 
the last page on Kxhihit A. 

Now, up at the top is the word. “C’aneelled Flat", up¬ 
per right. A. Yes. 

Q. Could you please explain when that was put on 
that exhibit and what it means! A. I have no way of 
knowing when it was put on. The expression normally 
means that a policy is cancelled from inception. 

Q. And that you don’t charge any premium for it? A. 
That’s right. 

Q. Do you know why that was put on there? A. 1 
have no idea. I don’t know, no, sir. 

Q. I’sually, that is done, is it not. in the insurance 
business when a request is made of an insurance (fi7) 
company to cancel the policy? A. That’s correct. Yes. 
sir. 

Q. Put you cannot gi'e us the explanation for this 
particular entry? A. No. I don't know when it was done. 
No. sir, I don’t. 

Q. Also, you will please note at the top line there, 
there is a profession for reinsurance and it says (J.C. 
A. Yes. 

Q. Does that mean—I suggest to you, does that mean 
general casualty? A. No, it does not. 

Q. What does it mean? A. ft menns (luv Carpenter. 

Q. lie was the agent for— A. He was the re-insurance 
broker? 

Q. lie was the agent for the re insurers, is that 
correct! A. Yes. sir, that’s correct. 
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Q. Now, do you know what class 1071 ineanst A. No, 
sir. 1 can only guess it might have been the class for 
humbershoots. 

Q Do you know how much responsibility of liability 
remained with your company after taking into considera¬ 
tion (<>S) all re-insurances in the writing of this five 
million dollar risk? 

Mr. Kalaidjian: Objection, your Honor, 

The Court: 1 don’t understand the question. 

The question is way beyond me. 

Mr. Davis: 1 will restate it and ask it be can¬ 
celled. 

q. What was the retention, the actual liability of vour 
company— 

Mr. Kalaidjian: Objection, your Honor. 

tj. On the policy they wrote— 

Mr. Kalaidjian: Kntirely irrelevant. 

The Court: As 1 recall it. this policy which I 
have only seen I guess it’s attached to the com¬ 
plaint for excess liability in the amount of fi\< 
million dollars, is that correct? 

Mr. Davis: Yes. 

The Witness: It's a five million dollar? 

Mr. Davis: It’s a five million in excess of two million. 
The Court: What Mr. Davis is asking which you cannot 
answer is five million dollars in excess of what, which 1 
suppose would mean what was tin* amount ot the regular 
insurance in all forms as to which this gave excess 
(W) coverage in the amount of five million dollars. Do 

vou know the answer to that ? 

The Witness: 1 am sorry, I don't follow the question. 
The Court: This is an excess insurance policy of five 
million dollars in excess of the other ordinary insurance 
that the insured might collect from others? 
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The Witness: The humbershoot is a two-part policy, 
it’s designed to follow or to come after the exhaustion 
of underlying insurances, and if there is no underlying 
insurances then it steps down to a predetermined reten¬ 
tion. 

The Court: l know, hut here in this case it’s excess, 
and 1 think what Mr. Davis wants to know is whether 
you knew at the time of this what the underlying insur¬ 
ance was. 

A. Yes, sir. 

Q. Do you know what the limits of the underlying I’ & I 
coverage was? A. Yes, sir. That's contained in the 
application. 

Q. (’nn you remember it? A. 1 think it was two million 
dollars. 

Q. Right. A. If you have a copy of the application, 
it shows that. 

(70) Q. And the limits for automobile, general liability, 
and workmen’s compensation, do you remember those* 
A. Only by looking at the application. 

Q. Do you have that in front of you now? A. That was 
one of the things Moating around here. 

Q. Could you by reference to Defendant’s Exhibit D 
tell me what the other risks underlying your policy was? 
A. Well, you have to—you can’t start there. You have to 
go back, don’t you? 

Q. All right. Would you please tell us? A. What would 
you like to know? 

Q. What were the underlying insurances which had to 
be exhausted first before your insurance policy’s liability 
came into play? A. Well, in respect to what particular 
risks? There are five underlying for five types of risks. 

Q. Would you explain and read it into the record so we 
have it here? A. In respect to P & I risks, the applica¬ 
tion shows that it assured a two million dollar P & I policy 
with a London Steamship Owners Mutual. 
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May we dear it up. What do tin* words I* & 1 mean, 
and what does that sort of underlying insurance signify! 
(71) A. It’s protection and indemnity. 

Q. And does that mean, in plain words, the general 
liability that a company has in the operation of its ships! 
A. Not necessarily, no, sir. There are certain liabilities 
covered by the Hull policy. 

Q. All right. Would you please explain what 1* & I 
means to the Court! A. Well, it’s a very complicated 
question. It’s a whole policy containing the type of pro¬ 
tection that you buy under that contract, and T don’t 
think you can answer it in two seconds. It covers certain 
of their marine liabilities. It excludes collision liability, 
it excludes deviation liabilities, it excludes various lia¬ 
bilities, I can’t remember them all without going over the 
contracts. 

Q. And it excludes Hull? A. It excludes certain lia¬ 
bilities that are covered by the Huh policy, such as col¬ 
lision liability. 

(}. Would you please continue and give us the rest of 
the underlying insurances above which your policy would 
then come into play? A. The application also mentions 
tliai tin- assured carried war I* & 1 in London, a certain 
amount. 

lie also carried Hull insurance for certain (72) values. 
The policy would respond for collision liabilities in ex¬ 
cess of those amounts specified on Hull. 

Q. Yes, wha* else? A. Automobile liability 

Q. l’lease give the limits. A. They slate in the ap¬ 
plication they didn’t own any cars and they carried non¬ 
ownership automobile insurance with $250,000—$500,000 
limits. 

Q. do ahead. What else! A. They carried employer’s 
liability for half a million dollars 

Q. Yes? A. They carried general liability, Employee’s 
Liability Insurance Company limits $250,000—$500,000. 
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Q. That’s for general operations? A. No, I think that 
would be—the intention of that is non-marine. 

Q. What else? A. T don’t see anything else. 

Q. You didn’t mention compensation. A. Workmen’s 
Comp. 

Q. You mentioned employer’s liability. A. 1 think that 
is down under the same thing, isn’t it? 

(73) Q. It’s covered, though, isn’t it, primarily? A. 
Workmen’s compensation—1 don’t know. 

Q. You don’t know? A. 1 don’t know from the ap¬ 
plication whether it is. 1 assume if they carried em¬ 
ployer’s liability they carried some kind of workmen’s 
comp. 

Q. What 1 would like you to say to the Court, if you 
know, how much of the five million dollars of liability in 
excess of the limits of underlying policies did your com¬ 
pany retain as its own responsibility? A. They took the 
whole thing, subject to reinsurance. 

Q. Would you please explain to the Court if you can 
remember how much of the five million dollar risk was 
ceded to other people who assumed that liability from 
you ? 

Mr. Kalaidjian: 1 object to that question as hav¬ 
ing no relevance whatsoever whether any of this 
insurance was reinsured or not. 

Mr. Davis: May I he heard? 

Mr Kalaidjian: The only subscriber to the policy 
which the plaintiffs seek to rnforce is the American 
Manufacturers, 

Mr. Davis: Would your Honor permit me to be 
heard? 

(74) The C urt: Yes. What’s the relevance of it? 

Mr. Davis: Tt might be useful for your Honor 

to know whether the attitude in the writing of this 
insurance was or was not affected by the knowledge 
of any so-called overloadings or so-called over¬ 
deviations. 


Ct 
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The Court: Do you know whether this policy was re¬ 
assigned? 

The Witness: Was reinsured? 

The Court: Yes. 

The Witness: Yes, sir. 

The Court: All right, then answer it. 

The Witness: 1 don’t know how much. Unless there 
are some notes here to that effect. 

The Court: You just know it was. 

The Witness: Yes, sir. 

The Court: All right. 

(^. I will read to you a short excerpt from a document 
which will soon he offered in evidence, your Honor. 

I will eventually offer this in evidence, your Honor, 
when the right time comes, hut please— 

'I'lie Court: You better mark it for identification, 
if you are going to he using it for any purpose. 

Mr. Knlaidjian: If Mr. Davis intends to read it 
for indicating the amount of the reinsurance, 1 ob¬ 
ject to it (75) as totally irrelevant. 

The Court: I will allow him to mark it for iden¬ 
tification anyway. 

(Plaintiffs’ Exhibit I marked for identification.) 

(,). I ask you to please read the third full paragraph 
on that page, page 2 of Exhibit I D for identification. 

Mr. Knlaidjian: May I ask whether the para¬ 
graph you are requesting the witness ♦ > read re¬ 
lates to the amount of reinsurance? 

Mr. Davis: It does. 

Mr. Knlaidjian: T renew my objection. 

The Court: 1 will let him read it. Tf it refreshes 
his recollection he may testify. If it doesn’t re¬ 
fresh his recollection he may not. 

A. What would you like me to do? 
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Q. Does the reading of that paragraph that I have 
just shown you refresh your recollection as to the amount 
of net liability retained h\ your company on Policy D.E. 
.'1540, also known as Exhibit A here? A. Tt does. 

Mr. Kalaidjian: Your Honor. 1 have an objection. 

The Court: 1 will allow him to testify to it. 

Q. After reading that and having your memory re¬ 
freshed. what was the net retention of your company? 
(70) A. $75,000. 

Q. $75,000 part of five million dollars, is that correct? 
A. Yes, but that doesn't—if 1 can offer a statement— 

Q. 1 would rather you don’t, sir. A. I would like tt. 
explain that. ! mean the fact that you say— 

The Court: (Jo ahead and explain it. 

A. The fact you say we keep only $75,000 is incorrect 
because the excess of loss reinsurance is merely like bor¬ 
rowing money, it has to he paid back over a period of time. 
The fact that one has $025,000 excess insurance doesn’t 
mean you give it away or throw it down the drain. If 
you have a loss under this thing you pay it back over a 
period of years. 

Q. What you are referring to— A. It merely reduces 
the loss at a particular time. 

Q. What you are referring to. Mr. Blackman, is the 
tact that if you cause your excess of loss insurer some 
loss of a certain nature you would expect as an insurance 
executive to have the rate in subsequent years raised on 
you, isn’t that what you mean? A. That’s— 

(77) Q. Is it or isn’t it? A. These covers are self- 
adjusting, yes 

Q. "V on could, if you wished, leave that excess insure 
and go out looking for another one. couldn’t you? A. Not 
very well. 

Q. But if could be done? A. Everything is possible, 
yes. 
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y. 1 just didn't want to argue that particular point, sir. 

The Court: Don’t argue the point. 

Mr. Davis: 1 didn’t mean to, your Honor. I just 
want to get it clarified for you on the record. 

I will offer this Exhibit 1 for identification in 
evidence. 

Mr. Kalaidjian: No objection. 

The Court: It will be received. 

(Plaintiffs* Exhibit 1 received in evidence.) 

Mr. Kalaidjian: Except I don’t waive my prior 
objection about reinsurance. 

The Court: I understand. 

Mr. Davis: Your Honor, 1 am not going to in¬ 
quire on that exhibit so if your Honor wishes to 
read it— 

The Court: do ahead. 

Mr Davis: —it won’t interfere with me at all. 

(78) y. I show you again, you have seen it before, De¬ 
fendant’s Exhibit C in evidence. In writing to Mr. Os¬ 
born. you asked him to return to you by T.W.X.—that’s 
telex, isn’t it— A. Yes, sir. 
y. His answer. A. Right. 

<). I)<> you have that answer! A. No, sir. 

Mr. Davis: Does the defendant have the telex 
answer from Mr. Osborn to Mr. Hlackman in re¬ 
sponse to Exhibit (’? 

Mr. Kalaidjian: 1 have never seen it. 

The Witness: I can hazard the guess it was done by 
telephone, because 1 was talking to Chicago all the time. 

y. I just wanted to know to complete the record, sir. 
It’s all right. 

1 assume that Mr. Oshorn told you on the telephone to 
go ahead ami write the risk. A. Yes, sir. T assume so. 

Q. You recommended the risk, didn’t vouf A. Yes, sir. 
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Q. Would you please explain to me what you mean by 
you were Hollanderized on this fleet? (79) A. What’s 
that ? 

Q. Did you say you were Hollanderized on the fleet? A. 
No. 

Q. 1 didn’t eateh you. T didn’t understand the remark. 

The Court: Let’s move on. 

Q. l)o you know whether your company paid the loss, 
or that portion of the loss for which it vas liable on the 
Hull? A. No, sir. 1 don’t know whether they did or 
didn’t. T am sure it’s a matter of recced whether they 
did or didn’t. 1 don’t really know. 

Q. Tf you had had any intimation of any defense on the 
excess liability policy, such as you, your company, inter¬ 
posed in this case would that not also have been a de¬ 
fense under your Hull policy? 

The Court: He is not a lawyer. 

Mr. Kalnid.jian: T object. 

The Court: 1 will sustain the objection to that. 

Q. Were you aware of the same facts concerning over¬ 
loading at the time you paid the Hull loss— 

The Court: There is no evidence— 

A. 1 say I don’t know whether we paid it or not. 

The Court: He says he doesn’t know whether 
they (SO) paid it or not. He had nothing to do 
with it. so he can’t answer that question. 

The Witness: 1 don’t really know. 

Mr. Davis: I am sorry, your Honor, T guess proof 
will be adduced here by us— 

The Court: Anyway, he can’t answer that ques¬ 
tion. 

Q. Did you make any inquiries in the market as to 
whether or not the vessels listed in your excess liability 
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policy had ever been overloadedT A. No, sir. not to my 
knowledge. 

Q. Did your loss people, your claims investigators, have 
access to the files and record of the Anne Quinn Corpora¬ 
tion? A. I don't believe so. T don’t know. 1 have no 
knowledge of it, sir. no. 

Q. When a loss occurred that involved, let us say a 
cargo— A. Are you talking about tin* Hull loss now? 
If you are asking about the payment of the Hull loss we 
would normally pay if the Hull Syndicate paid. That 
would he the procedure. 

Q. Kven if you had a defense on the policy? A. In 
view of the minute policy I would have guessed we would 
just go along with whatever they did, yes, sir. 

(SI) Q. And you told us that approximately eighty 
percent of that Hull liability was in London? A. No, T 
didn’t say that. 

Q. I thought you said only nineteen percent was covered 
in the American Hull Syndicate? A. No, T would have 
to look at the notes. The notes are quite specific on it, 
f you will show them to me. 

Mr. Kalaidjian: I think the record is American 
Manufacturers had three percent. 

The Witness: A three percent line, yes, sir. 

Q. Hut then you don't know where the remainder of the 
risk was? A. I believe the application shows it, yes, 
sir. the bumbershoot application shows it, if you will 
look at it. 

Q. This one? A. No, in the application here. The ap¬ 
plication says the American Hull Syndicate had fifty-four 
percent, independent American companies had nineteen, 
an<l the balance, twenty-seven, w j ns in London. 

Q. The London people paid their loss, do you know that? 
A. I don’t know that. 

Q. You don’t know anything about the payment of the 
(82) Hull loss nt all? A. No. sir, 1 don’t. 
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Q. Had you ever asked anybody who applied to you for 
marine and excess insurance like this bumbershoot policy 
here in evidence whether they had ever overloaded their 
vessels? A. No, sir. 

Q. This was not important to you? A. No, 1 don’t 
assume that at all. 

The Court: I sustain the objection to that ques¬ 
tion. 

Mr. Kalaidjian: I did not object, your Honor. 

A. You are assuming—we assume they don't overload 
their vessels. 

Q. Do you know what the requirements are generally 
in the trade about—in your trade about overloading of 
vessels? A. We don’t make any inquiries about that. We 
assume that they don’t overload their ships. T don’t think 
any underwriter asks a broker of an assured whether he 
overloads his vessel. 

Q. Did you ever ask that? A. Not to my knowledge, 
no. It would be a very strange question. 

(83) Q. You didn’t put that into your questionnaire, 
however. A. No, sir, it’s not in the questionnaire. 

Mr. Davis: I have no further questions. 

Mr. .lablon: I have a few questions. 

Examination bit Mr. ,lablon: 

Q. Mr. Blackman, 1 would like you to refer to Defend¬ 
ant’s Exhibit E, which I don’t believe has been introduced 
into evidence, it’s just been marked for identification. 
The second page of that exhibit 1 believe is a handwritten 
note, and I believe that is in your handwriting? A. No, 
that is not my handwriting. 

Q. That is not your handwriting? A. No. 

Q. Do you know in whose handwriting it is? A. T 
believe it is Mr. John Buglass. 
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g. So then I take it Mr. Buglass was somebody else in 
the Kemper Group who did some work on the issuance of 
this particular policy? A. This is dated August of 1963. 

Q. Right. A. Yes, sir. All 1 can do is tell you what it 
says. 

(84) Q. What 1 am interested in finding out is, is Mr. 
Buglass, as far as you know, the man who negotiated the 
original bumbershoot policies for tin* Anne Quinn Corpo¬ 
ration. A. 1 don’t know. sir. 

g. You don’t know? A. I have no recollection. 

g. So then 1 take it you don’t know exactly what factors 
were taken into consideration in setting tin* initial pre¬ 
mium at $7,500? A. I don’t. 

Mr. Jablon: I have no further questions. 

Mr. Reid: May I ask a couple of questions, your 
Honor? 

The Court: Yes, indeed, Mr. Reid. 

Cross Examination by Mr. Held: 

Q. Mr. Blackman, turning to the Hull portion of this 
insurance policy. Exhibit A, I believe you stated that 
vour company hail a three percent interest? A. The notes 
so indicate, yes, sir. 

g. And did you negotiate that percentage? A. The 
negotiation as such was non-existent. The broker prob¬ 
ably came and offered us that particular line. 

Mr. Meshel: I object to that answer, your Honor. 
(85) The Court: Tie doesn’t know the answer to that 
question. 

g. And was any investigation made concerning the per¬ 
centage which your company took? A. No, sir. 

g. How long have you been writing Hull insurance? 
A. Myself? 

Q. Yes. A. About 25 years. 
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Q. 1 believe you stated on direct examination that when 
you took a large percentage of the Hull you made an in¬ 
vestigation, am 1 right about that? A. That’s probably 
an incorrect, a somewhat incorrect statement. Where we 
take loading position, if our company were asked to be 
the lead underwriter, to name the rate, to name the policy 
conditions, to investigate the risk, then we would go 
through that, yes, sir, but where the syndicate, American 
Hull Syndicate, had accepted a large line we were nor¬ 
mally offered what we call a following line in the market. 

Q. And what percentage would you say would bo the 
percentage for a lead underwriter? A. In this market? 

Q. Hack in 19(54. A. Tn London, in this market, where? 
(8(5) Q. The American Hull Syndicate? A. The Hull 
Syndicate T think I previously stated took lines some¬ 
where between 25 percent and 75 percent, which is what 
I would certainly consider a lead line. 

Q. Do you know a gentleman by the name of C. Brad¬ 
ford Mitchell? A. No, T don’t recall the name. 

The Court: Well, take a five-minute recess, gen¬ 
tlemen. I plan to go on until about 1 :15, and then 
adjourn to around 2:15. 

(Recess.) 


(In open court.1 

The Court: You may proceed, Mr. Reid. 

By Mr. Reid: 

Q. How much Hull insurance was your company writ¬ 
ing in the early 19(50’s, say from 19(50 through 19(54? A. 
A substantial volume. 1 don’t know the exact amount. 

Q. How much of that was taken as a part of the Hull 
Syndicate? A. Following the Hull Syndicate, the good 
majority of it. 
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Q. I beg your pardon? (87) A. A large majority of it 
was following tlie Hull Sjndicate. 

Q. You say that you didn’t know a gentleman by the 
name of C. Bradford Mitchell? A. 1 don’t recall the name. 

Q. Would this refresh your recollection, that he is an 
author of an outline on American Marine Merchant Mar¬ 
ket? A. No, sir. 

Q. Do you know a gentleman by the name of Robert R. 

1)welly? A. Yes. sir, 1 have heard of him. 

Q. He is the former vice-chairman of the American Hull 
Syndicate? A. Yes, sir, that’s correct. 

Q. Are you familiar with the book called, “Touching 
the Adventures and Perils, the American Hull Insurance 
Syndicate"? A. Yes, sir. 

(). Have you read that? A. I scanned it. 

Q. I would like to road a portion of this to you, Mr. 
Blackman, and then I will ask you a question. T am re¬ 
ferring to page 104. in the last paragraph on that page. 

“The year’s best-publicized marine disaster, (88) though 
it cost the syndicate only $44(1.1 f>1 was that which over¬ 
took the Victory-type American tramp ship, the Smith 
Voyager. Hn route from Houston to Indian ports, fully 
laden with grain, this vessel had stopped at Freeport in 
the Bahamas, following common shipping practice, to top 
off her oil bunkers for the long voyage ahead. Without 
question, (and not without precedent), she left Freeport 
overladen.” 

Are you familiar with the precedent referred to in this 
book? A. Which precedent? 

Q. Of overloading. A. No. 

Q. It had never come to your attention? A. 1 had no 
knowledge of overloading, no, sir. 

Q. T am not only talking about the Smith Voyager, 
1 am talking about other types of American ships? A. 
No, sir. 
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Q. Had you heard that Freeport was used as a bunker¬ 
ing port for vessels on route to foreign countriest A. 
Yes, sir. 

Q. And did you ascertain the reasons why the vessels 
culled at Freeport? A. Because they could buy their 
bunkers cheaper. 

Mr. Kaiaidjian: May we have a time reference? 

(89) Mr. Reid: ’63 and ’64. 

A. I assume they could buy their hunkers cheaper. 

Q. Did you read the Journal of Commerce? A. Did I? 
Yes, sir. 

Q. Did anything come to your attention from any news¬ 
paper or other memorandum or publication that was a 
common practice of American ships to evade the Coast 
Guard regulation against overloading by leaving an 
American port and then go to Freeport where the Coast 
Guard had no jurisdiction and there to overload fuel oil 
and water? A. What’s the question, sir? 

The Court: He said did you know that happened? 

A. Did I know they overloaded, no, sir. 

Q. Did that come to your attention in any way what¬ 
soever? A. No, sir. 

The Court: He is asking if you knew of any practice 
by which American flag vessels would go to Freeport and 
take over fuel and water which as a result they were over¬ 
loaded when they left Freeport which was outside the 
jurisdiction of the U. 8. Coast Guard in ’63 and ’64? 

(90) A. No, sir, it was my impression they went to Free¬ 
port because they could buy their bunkers cheaper. 

Q. T am going to continue reading from the book and 
ask another question. 

“Five days later, in heavy mid-Atlantic weather, she 
was stopped by an engine breakdown, took a sharp, perma¬ 
nent list, and bad to be abandoned, four lives being lost 
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in the course of rescue operations by a German freighter. 
Taken in tow for Bermuda, she foundered on December 
27th. After some deliberation, the syndicate determined 
to pay the total loss, ‘without condoning the overloading 
which seemed apparent in the case,’ and with a stipula¬ 
tion. ‘that consideration be given to an appropriate advise, 
presumably through marine brokers, of the syndicate’s 
strong feelings regarding violations of safety regulations’. 
An ironic aspect of this casualty was that, at a Board 
of Managers Meeting two years earlier, it had been as¬ 
serted, ‘That there is apparently no specification in bunker¬ 
ing ports such as Freeport with respect to the draft of 
vessels taking on fuel and water,’ and that, ‘vessels, al¬ 
ready deeply laden with cargo, on entering the bunkering 
port, were sailing below their marks.’ It took the Smith 
Voyager to drive the point home." 

Were you familiar with the Board of Managers Meet¬ 
ings and deliberations two years before? (91) A. No, I 
had nothing to do with them. 

Q. Yet you said you took three percent risk on the Hull 
in this ease? A. Yes, sir. that’s correct. 

Q. Did it come to your attention in 1963, '64. that there 
was apparently no specification of bunkering in ports such 
as Freeport? A. I was not cognizant of the fact, no, sir. 

Mr. Reid: No further questions. 

The C’ourt: All right. Mr. Knlaidjian. 

Rt -direct Examination by Mr. K at aid jinn: 

Q. T understood you to say in response to a question 
of Mr. Davis that it was your assumption that the vessels 
sought to be insured in vessel D.E. 3540 were not being 
overloaded? A. T am sorry? 

Q. T understood you to respond to a question of Mr. 
Davis that it was an assumption of the writer of Policy 
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B.E. 3540 that the vessels insured were not operated 
overloaded? A. That’s correct. 

Q. Was that an assumption essential only to the amount 
of premium or to the fundamental decision whether to 
(92) write the insurance or not? A. The second part, the 
second statement. 

Q. That is, the decision to write the policy itself? A. 
Yes. 

Q. By that do you mean that you wouldn’t write a 
policy knowingly on overloaded vessels at any rate? A. 
That’s correct. 

Mv. Meshel: Objection as to the form of the ques¬ 
tion. 

The Court: I think he has answered that. Tn 
writing policies, you proceeded on the assumption 
that the vessels wouldn’t be overloaded, is that 
correct ? 

The Witness: Yes, sir. 

The Court: That goes to whether you would write the 
policy? 

The Witness: It was fundamental to the acceptance of 
the risk, yes. sir. 

Q. At the time you made the decision to write the 
policy were you in possession of any information sug¬ 
gesting that any of these vessels sought to be insured were 
or had been operated overloaded? A. No, sir. 

Q. Bid Mr. Osborn leave the company? (93) A. He 
has retired. 

Q. What about Mr. Buglass, who was mentioned in your 
testimony? A. He is now employed by a broker in Ban 
Francisco. 

Q. One final thing. There has been reference to a Hull 
Policy by which you bad a three percent interest. Can 
you identify this batch of documents for me, please? A. 
This looks like part of a .joint policy issued by the broker 
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to which we subscribed, which American Manufacturers 
subscribed to their share. 

Q. Is that document basically the American Manufac¬ 
turers undertaking with respect to Hull insurance on this 
fleet? A. Yes. 

Q. And would you look at the first page and tell us the 
period of the coverage? A. 31 October "64 to 31 October 
’65. 

Mr. Kalaidjian: 1 ask this be marked as an ex¬ 
hibit. your Honor. 

The Court: Have you seen this exhibit, gentle¬ 
men? 

Mr. Meshel: No, your Honor. It's a very im¬ 
portant part of the case. I wonder if we could have 
a few seconds to look this over. 

(Pause.) 

(84) The Court: I think the witness has identified it 
and rather than wasting a lc. of time, mark it for 
identification and then I can consider any objections 
after these gentlemen have had a chance to read t. 
There won’t be any objection as to its anthenticit'% 
there will only be an objection as to the relevance 
of it. 

(Defendant’s Exhibit (1 marked for identifica¬ 
tion. ) 

Q. Mr. Blackman, does this page which I have opened 
the policy to, refer specifically to the Smith Voyager? 
A. Yes. 

Q. And describes the assureds who have any interest in 
the Smith Voyager? A. Yes. 

Q. And the loss payee? A. Yes. 

Mr. Kalaidjian: T will ask this page he marked 
as Exhibit 0-1. 

(Defendant’s Exhibit 0-1 marked for identifica¬ 
tion.) 
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Q. Mr. Blackman, did you testify that the premium for 
this bumhershoot was basically based on tin* number of 
vessels involved! A. That is the normal way of assessing 
the (95) premium on a bumhershoot policy. 

Q. To what extent did these incidental non-marine cov¬ 
erages figure in the premium? A. They don’t normally 
affect it unless there is something unusual there. 

Mr. Kalaidjian: That is all. 

The Court: Any other questions, gentlemen? 

Mr. Meshel: Yes, your Honor. 

lie-cross Examination by Mr. Meshel: 

Q. Did you say in answer to Mr. Kalaidjian’s question 
that you wouldn’t have insured this outfit if you had 
known they overloaded their vessels? A. Yes. 

Q. And that was because you were concerned about a 
specific statutory violation? A. That was because we were 
concerned with it as a matter of underwriting risk. 

Q. W as it also because you were concerned about the 
violation of a specific piece of the statutory? A. T don’t 
think so. I don’t think that was part of our consideration. 

Q. Did you exempt, did you agree to pay this risk even 
if there was a statutory violation? (9fi) A. Did we or 
would we? 

Q. Did you agree to pay under this buml>ershoot policy 
to the assured in the event that there was willful viola¬ 
tion of a statute by your assured? 

Mr. Kalaidjian: 1 object to the form of the ques¬ 
tion, and also it calls for the witness to give a 
legal conclusion. 

The Court: T will sustain the objection. You can 
ask him is there any exception to the policy relat¬ 
ing to statutory violations. 

Mr. Meshel: All right. 



88a 



John Blackman, far Defendant, Re-crass 

Q. Would you tell us what you meant by the exclusion 
provision contained in Exhibit Bt 

Mr. Kalaidjian: Exhibit A is what you should be 
looking at. Exhibit A wasn’t in effect at the time of 
the loss. 

The Court: Please move along. 

Mr, Meshel: The policy speaks for itself. T 
withdraw the question. 

I take it there are no further questions, and you 
are excused, Mr. Blackman. 

Mr. Reid: f would like to make an offer in evi¬ 
dence of the page 1 read to the witness. Tt was 
road from the book as I have described in the tes¬ 
timony, and it (97) shows that this book was copy¬ 
righted in 1970 by the American Hull Insurance 
Syndicate. 

The Court: All right. 

(Plaintiff Anne Quinn Exhibit 1 received in evi¬ 
dence.) 

The Court: Mr. Kalaidjian. 

Mr. Kalaidjian: 1 mentioned when Mr. Blackman 
took the stand that upon completing his testimony 
there were a couple of housekeeping matters T 
would like to attend to. 

Hopefully, T would like to start my next witness, 
if possible, after lunch, in order to avoid an in¬ 
convenient break in the testimony. 

The housekeeping matters relate to the pre-trial 
order. T had submitted to Mr. Meshel, who T under¬ 
stood was requested by the Court to prepare the 
pre-trial order, the portions of the pre-trial order 
which the defendant was responsible for, and one 
of the documents that T submitted, or my submis¬ 
sion to Mr. Meshel had a paragraph that was de¬ 
signed to regularize the participation in this action 
of the claimants in the limitation of liability action 
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by giving them a court ordered status of plaintiff- 
intervenors, and I would like to move—when I men¬ 
tioned this to Mr. Meshel, that he had not included 
it in the order, he (98) said, “Please sign the order 
anyway, I agree in principle to what you say and 
we can bring it up in Court.” 

I would like to move tin* Court to have the 
pre-trial order deemed amended to state this re¬ 
cital which was in what I gave to Mr. Meshel and 
read. “From the inception of this declaratory judg¬ 
ment action all of the claimants in the limitation 
of liability action entitled, Petition Karl J. Smith 
Company, ct nl., docket #<>’> A. 0. of), have par¬ 
ticipated herein to tin* same extent as though they 
had been originally joined as parties for purposes 
of defining and clarifying their status in the action. 
It's ordered that each and all of the limitation 
action claims be and hereby are deemed joined in 
this action as third party interveners.” 

The Court: There is no objection to that. 

Mr. Kalaidjian• The other item I had, I sub¬ 
mitted to Mr. Meshel to be attached to the pre-trial 
order a rather lengthy index by title or description 
of the documents which my firm inspected and 
photocopied pursuant to a discover order that 
was entered in this action, and I don't believe that 
the index was submitted with the pre-trial order. 

T would like to ask that the pre-trial order be 
amended deemed to list these documents, because 
these are (99) the documents referred to in Para¬ 
graph 4 of the pre-trial order. 

Mr. Meshel: Your Honor— 

Mr. Kalaidjian: Not the documents, but the 
list of documents referred to in Paragraph 4. 

Mr. Meshel: Not to be overly technical, T would 
like to give the Court background. We have never 
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received any documents from Mr. Kalaidjian’s office 
until about two days before tin* order was being 
drafted. 

W but happened was he had sent over a pre¬ 
trial order which was a complete pre-trial order, 
and 1 also had drawn up a pre-trial order. l T n- 
fortunately, in the transcription, my secretary in 
the rush to pet this thing out, there was a con¬ 
fusion. 

There was a two-part contusion. First, I sent 
your Honor an immediate explanatory letter on 
one of them as to the question of ocean marine 
and I asked to In* relieved from that language, 
because our position has been and has always been, 
it's not a surprise tactic, this is a general excess 
policy and the jurisdiction is not on the basis 
of some sort of maritime contract but we claim 
it’s an excess policy governed by general ques¬ 
tions of fraud under New York Statute. 

So T asked to be relieved of that section of it. 

(1(H)) Number two, Mr. Kalaidjian's associate, Mr. 
Maass. had only sent this last volume number 
document- 1 never saw it until two days before 
trial— 

The Court: (lentlemen, I don’t want to waste 
an awful lot of time on that. I won't receive it 
as amended to the pre-trial order, but 1 under¬ 
stand the background, and if he offers any of 
the documents in that list and there is an ob¬ 
jection I will hear it at the time. That’s the only 
way T can solve that one. 

Mr. Knlaidjian: Cost T seem to have been dila¬ 
tory in submitting to Mr. Moshol— 

The Court: That doesn’t bother me in the 
slightest. That’s the only way T can handle it. 

Mr. Knlaidjian: This matter he says he got 
two days before the order was submitted, was 




) 


Richard Suehrstedt, for Defendant, Direct 

sul»mittf*<l under a covering letter dated May 20, 
1072, and 1 think the pre-trial order was submitted 
to the Court around June 20th. 

The Court: All right. 

Mr. Kalaidjian: Do you want me to call my 
next witness now? 

The Court: Yes, F wish you would. 

RICHARD SI EHRSTKDT, called as a witness on lie- 
half of the Defendant, having first been duly sworn, 
testified as follows: 

M01) Direct Examination by Mr. Kalaidjian: 

Q- Suehrstedt, where do you live? A. Cleveland, 
Ohio. 

Q. How old are you? A. Forty-four. 

Q. Wliat is your occupation? A. T am a naval ardii- 
tect and marine engineer. 

Q. By whom are you employed? A. By Marine Con¬ 
sultants and Designers, Tne. 

Q. What’s the address of Marine Consultants and 
Designers. Inc.? A. 601 Rockwell Avenue. Cleveland, 
Ohio. 

Q. What’s the business of Marine Consultants and 
Designers, fnc.? A. Me are consulting naval architects 
and marine engineers. 

Q. Would you please state briefly your professional 
education? A. \ graduated from the University of Michi¬ 
gan with a Bachelor of Science and Engineering Degree, 
Naval Architecture and Marine Engineering. 

Q. What year? A. 1951. 

(102) Q. What employments have you had since then? 
A. Since then I have been consistently employed by 
Marine Consultants and Designers. 

Q. Are you licensed to practice engineering in any 
state? A. T am licensed in the State of Ohio. 
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Q. What sort of vessels have you—d ' you participate 
in the design of vessels? A. I am Chief Naval Architect 
and a Vice-President of the company and supervisor of 
all of the design work that is prepared in our office. 

Q. Have you participated in the design of cargo vessels? 
A. We have participated in hulk cargo vessels, con¬ 
version of Liberty ships, conversions of Victory ships. 

Q. At my request were you asked to conduct a study 
of the operations of certain of the vessels which are 
named in Exhibit A, Exhibit A being Policy D.E. 3540? 
A. Yes, we were. 

Q. What specifically were you asked to cover in your 
study? A. We were asked to determine the amount ot 
overloads that the vessels may have carried. 

(103) Q. What source did you use of information in 
(•(inducting this study? A. We used National ( argo 
Bureau Loading Certificates, we used fueling reports, we 
used telegrams, we used passage logs, engineer’s logs, 
whatever document would have an indication. 

Q. Where were these documents ohtained from? A. 
From Thacher, Proffitt. 

Mr. Jablon: Excuse me, your Honor, 1 would 
like to raise an objection at this point to the 
characterization of the documents which have al¬ 
legedly been used in support of this statement. 

The Court: Don’t worry about characteriza¬ 
tion. There is no jury here. 

Mr. Jablon: Tt’s on the point that there has 
been no authentication of these documents. 

The Court: All he is saying is what he looked 

at. 

Mr. Kalaidjinn: We will be getting to the specific 
documents, your Honor. 

The Court: I am sure. 

q (’ an you tell us the names of the vessels that 
wen- included in your study? A. We investigated the 
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Smith Caper,—may T refer to my own notes? 

(104) Q. Yes. 

The Court: Sure, go ahead. 

A. Smith Caper, Smith Voyager, Smith Victory, Issac 
Mann, Janet Quinn, liussell L. Smith Adventurer, Smith 
Builder, Smith Conqueror, Smith Defender, Smith Kx- 
ployer, Smith Pilot, Smith Tourist. 

Q. What was the time span of the operations of these 
vessels that was covered in your study? A. From mid- 
1903 to mid-1965. 

Q. Did you break that time span down into two 
periods? A. Yes, we did. 

Q. What was the demarking date? A. Those voyages 
that commenced prior to August 13, 1904 and those 
voyages commenced after August 13, 1904. 

Q. Would you describe, pleas , the method that you 
employed in conducting this study with the documents? 
A. We first determined what the dead weight of the 
vessel was. Then wo determined what the cargo was. 
To this we determined and added what the fuel and 
fresh water was. if known, stores were added, the dif¬ 
ference— 

The Court: I am interested at what point in time 
would you do this, you would take the dead weight, cargo, 
fuel, fresh water. At what point of time? 

(105) The Witness: This was taken at intervals along 
a voyage. 

The Court: At different times? 

The Witness: Yes. 

The Court: All right. 

Mr. Kalaid.jian: Specifically my questioning will 
he directed to voyages from Gulf ports to Free¬ 
port, then to Ceuta, and then on to foreign ports, 
which was the voyage the Smith Voyager was on. 
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Q. From what source did you obtain the vessel’s dead 
weight capacity? A. From the American Bureau of 
Shipping records. 

Q. Does the American Bureau of Shipping perform 
some function with respect to the assignment of load 
lines of vessels? A. Yes, it does. 

Q. What does it have to do with it? A. It administers 
on behalf of the U.S. Const Guard the assignment of 


load lines to ships. 

Q. And is that specifically provided in the federal 
regulations? A. Yes, it is. 

O. Would you define, please, what dead weight capacity 
is? (1 (Hi) A. Dead weight capacity is the lifting capacity 
of a vessel or the long tons that a vessel can lift when 
loaded in salt water to its marks, summer marks. 

o. What items tonnage are included in the concept 
of dead weight capacity? A. Dead weight would include 
crew and effects, provisions and stores, permanent 
stores and liftings, cargo, fresh water and fuel. 

0. How did you determine in any given instance when 
a vessel, or whether, rather, a vessel was overloaded or 


not? . If the cargo, fuel and fresh water and stoics, 
when added together, totalled more than the dead weight. 


allowable dead weight, it was overloaded. 

q. Did you charge the vessel’s dead weight with any 
tonnage for stores where there was no documentation 


furnished to you? A. No. 

O. Did vou as part of your study examine the de¬ 
cision of tin* F.S. Court of Appeals for the second circuit 
in the limitation of liability action involving the Smith 
Voyager? A. I examined portions of it, yes. 

6. In that opinion was there a reference to the weight 
of stores on the Smith Voyager? A. Yes. They allowed 
100 tons for crew and effects (107) ami 135 tons for 


permanent fittings. 

Q Tn your opinion ns a naval architect, are those 
allowances reasonable for Viet, ry vessels bound on 
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voyages from the C.X. (Julf ports to foreign ports ; ;i 
India? A. I would say they were reasonable. 

Q. But nonetheless you did not charge any vessel 
in your overloading study with such weights unless there 
v\as a specific document showing the stores on hoard! 
A. That’s correct. 

Q. Did you also use a tons {km - inch immersion factor 
in your study? A. Yes, we did. We used 52 tons per 
inch as a standard tons per inch immersion. 

Q. What did you base the 52 tons per inch on! A. A 
typical Victory ship has a tons per inch of 51.5. Th<> 
Liberty vessels have a tons per inch of 48.8 or 48.9. We 
used 52 as a conservative ha:e. 

Q. That is, 52 Mould give the vessel the benefit of 
the doubt? A. Yes, it Mould. 

Q. Hom - many voyages did you find in your study 
that there were records which pertained to those voyages? 

Let me see if I can’t rephrase that better. 

In the records that you were supplied with, (108) 
hoM- many voyages did those records pertain to? A. 77. 

Q. And of those 77 voyages, Iiom - many were in the 
period preceding August 13, 1904? A. 51. 

Q. There Mould be 2(>, then, in the period subsequent 
to August 13, 19fi4? A. Yes. 

Q. Just by May of encapsulation of the material we 
M-ill go into in detail, let’s address ourselves up to the 
period August 13, 1904. Of the 51 voyages studied, on 
hoM* many of these voyages, if any, did you find evidence 
of overloading? A. 44. 

Q. On the 51 ravages, Iiom - many were there where 
you felt the documentation wns insufiicient to make a 
.judgment? A. One. 

Q. On tin* 51 voyages, Iiom - many did you find where 
the vessel was not loaded for the account of Anne Quinn 
Corporation or Karl .1. Smith and Co.? A. There Mere 
five such voyages. 
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Q. In tin* period up to August 13, 1964, on liow many 
voyages were tliere records pertaining to ships which 
loaded at I'.S. (lull' ports and proceeded to the Far Fast 
via Freeport (105)) and Ceuta? A. 37. 

Q. ()n how many of those 37 voyages did you find evi¬ 
dence of overloading? A. 36. 

Q. What about the 37th one! A. That probably would 

have been overloaded. 

Q. What was tin* basis ot your qualification? A. W° 
didn’t have specific records to prove the point. 

Q. Let's go to the period subsequent now to August 

13. 1964. 

Of those 26 voyages, on how many did you find docu¬ 
mentation of overloading? A. lib 

Q. And of those 26 voyages, how many were there where 
the ship was not loaded for the account of Farl Smith 
Company? A. Just one. 

Q in this period subsequent to August 13, 1964, how 
many voyages did you study in which the vessel loaded 
at C.S. Cult' ports and proceeded to the Far Fast via 
Freeport and Ceuta? A. 19. 

(110) Q. Did you find any evidence of overloading on 
any of those 1!) voyages! A. On 17 ol those voyages. 

Mr. Kalaidjian: 1 have reached a point in my 
examination where I am about to go to a voyage 
bv voyage analysis of the documents and T think 
it might be more orderly to tit it after lunch 
though it’s fifteen minutes before your Honor said 
von intended to break. 

The Court: Whv don’t you start! 1 have a 
matter T have to attend to at two, so I would rather 
spend the few minutes now. 

0. Let us start with the period which leads^ up to 
August 13, 1964, and begin with the Smith \ oyager, 
specifically Voyage 5. 
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Would you tell us what these documents an* that 1 
am handing you? 

Mr. Reid: May we fix Voyage 5 with reference 
to the disaster? 

The Court: 1 take it this is prior to the disaster. 

Mr. Kalaidjian: I said we were dealing now 
with the period leading up to August 13th. 

The Court: 1 think Mr. Reid would like t* know 
the date of Voyage 5. 

Mr. Kalaidjian: We will get to that. 

* « # 

(178) Mr. Kalaidjian: As a result of the colloquy be¬ 
tween counsel and the Court off the record, we 
have arrived at this stipulation: 

“It is stipulated that the overloading study pre¬ 
pared by Marine Consultants and Designers, Inc.. 
Exhibit J for identification, based on tin* records 
of Earl .1 Smith Co. and Anne Quinn Corporation 
shall he received in evidence without further testi¬ 
mony from Mr. Suehrstedt in substantiation of the 
data contained therein and without prejudice to 
plaintiffs' and interveners’ right of cross examina¬ 
tion of him.” 

The Court: I take it there is no objection to 
that stipulation, but Mr. Reid reserves the posi¬ 
tion he is not stipulating but he is not objecting. 
Is that correct? 

Mr. Reid: Yes, all without prejudice, your 
Honor. 

(179) Mr. Barish: And, your Honor, if I may, T 
think it’s implicit in the stipulation that what we 
are basically agreeing to is that the material con¬ 
tained in the documents is what the witness would 
testify to and from. We are not agreeing neces¬ 
sarily to its accuracy. 


•7 






98a 


Richard Suehrstedt, for Defendant . Direct 

The Court: No, no, it’s without prejudice to 

anybody, I take it, putting on another expert or 
whatever they want to do as to that. 

Mr. Kalaidjian: That is agreed. 

• * • 

(Defendant's Kxhihit .1 received in evidence.) 

• • • 

(180) Q. Mr. Suehrstedt, are you familiar with the 

(181) principles which underlie the assignment of load 
lines by the American Bureau of Shipping! A. Yes, 

I am. 

Q. Have you participated in the design of ships in 
which it was required that the ship be assigned a load- 
line? A. Yes. 

Q. Can you state without taking a gross amount of 
time, briefly, what these principles are? A. A loadline 
is established by the legal rules of the I'.S. Coast Guard 
which roughly define the amount of reserve safety in a 
vessel due to its reserve buoyancy above the water line. 

Q. Does the overloading of a Victory or a Liberty 
type ship have any effect on the reserve buoyancy of 
the ship? A. It reduces the reserve buoyancy. 

(j. Does overloading of an ocean-going vessel effect 
its seaworthiness in any other way. or I should put it, 
can the overloading of a vessel effect its seaworthiness 
in any other way? 

• * • 

(1S2) The Court: I think so. This witness is a marine 
expert, I am satisfied with that. What does sea¬ 
worthiness or unseaworthiness mean? 

The Witness: Seaworthiness to me means the ability 
to withstand the perils of the sea through reserve buoy¬ 
ancy, proper enclosures on deck, ability to withstand 
rolling, ability to withstand a certain amount of the 
hazards of the sea. 
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The Court: And when the reserve buoyancy is reduced 
by overloading, what’s the effect of that! 

The Witness: It reduces the amount of seaworthiness. 

• • • 

(183) Q. In other words, the loadline, the legal load- 
line, is calculated to assure the vessel a margin of safety, 
is that what you are saying? 

• • • 

A. Yes. 

• * • 

(184) Q. And what’s the effect on that margin of safety 
when the vessel is overloaded? A. It's reduced. 

Q. Mow does this reduction affect the vessel’s ability 
to meet stress situations at sea? A. That is reduced, 
also. 

Q. Are there any other ways in which the overloading 
of an ocean-going vessel affects the risk of its operation? 
A. It’s over— 

Mr. Harish: 1 object to the form. I don’t 

want to be overly technical, but I assume that 
Mr. Kalaidjian means risk from an engineering 
and steamship standpoint and not from a more 
technical standpoint which may be involved in this 
case. 

Mr. Kalaidjian: I simply mean in common lay 
terms a more hazardous operation. 

Mr. Harish: Fine. Thank you. 

Mr. Kalaidjian: From the standpoint of an 
engineer, a Court, or a marine underwater, even. 

Mr. Harish: I object to that, because there is 
no basis—that’s the basis of my original objection. 

The Court: T remember very well at the Smith 
Voyager trial one of the points you gentlemen 
brought out, (185) if a ship is below her marks 
and she develops a list for some reason or other, 


i 
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the fact she is below her marks reduces the distance 
between the sea and the deck. Is that right? 

The Witness: That’s correct. 

The Court: That is one of the things that you are 
talking about, 1 take it. 

The Witness: Yes. 

Q. One final point, .Mr. Suehrstedt, in your examina¬ 
tion of the Anne Quinn and Earl Smith documents, in 
connection with your study, did you find in virtually every 
tile, freight hills from the vessel owner or the operator 
to the party for whom the grain was being carried? A. 
Yes, we did. 

Q. Did you examine those bills? A. Yes. 

Q. And did you ascertain from that examination on 
what basis freight was charged? A. Freight was charged 
on the basis of so many dollars per long ton of cargo 
carried. 

• • • 


(1 Sfi) Cross Examination Ini Mr. Parish: 


• * 




(IDO) Q. You do know that these Liberty ships have a 
safety factor built in them, don't you? (1D1 ) A. A safety 
factor in what way? 

Q. Insofar as the handling of overloading of vessels. 
A. No vessel is supposed to be overloaded, it’s to be 
loaded to its loadline. 

Q. Yes, T know, we all— A. The loadline is deter¬ 
mined. 

The Court: Ts there anything about the architecture 
of a Liberty ship that protects the ship against over¬ 
loading, T take it to provide some kind of safety factor 
whether for better or worse she is overloaded? 
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A. To xny knowledge, 1 know of no safety factor which 
applies to overloading. 

• « • 

(198) Bv Mi'. Barish: 

it# 

(211) Q. Was there a course indicated in most of these 
instances where you found overloading, a route? A. The 
route from the Gulf generally went via Freeport to the 
Mediterranean. 

♦ * * 

(212) Q. You indicated a discernible pattern going from 
Houston to Freeport, is that correct? A. 1 said from 
the Gulf ports to Freeport to the Mediterranean. 

Q. And if T wore to read you something would you say 
that this vessel followed that particular pattern, fol¬ 

lowing the common shipping practice, to top off her oil 
hunkers for the long voyage ahead, without <|uestion, 
and not without precedent, she left Freeport overladen? 
Hoes that follow the usual pattern? 

• ♦ * 

Mr. Barish: 1 am asking him whether the pattern 

(213) that I have just read to you, forgetting the 
term, “Usual,” was the pattern that the Smith 

Voyager followed? 

The Court: From the voyages that you testified about. 
A. It generally is. 

• • • 

(214) Q. Can you give us—you said that certain of these 
vessels were overloaded by six inches, three inches, four 
inches. What’s the figure that you would say, the amount 
of grain that a vessel should carry to he on her mark 
all the way and not even reduce her seaworthiness to 
any degree? A. T would have to know the season, where 
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it’s going (215) to stop for fuel, where it’s going to stop 
for water. 

• • • 

Q. Would you take the voyage that you indicated the 
vessel was six inches over, and you have all those com¬ 
putations. Tell us what the amount of grain she should 
nave had on at that time as distinguished from the amount 
that she had on. A. If she had had 9,000 tons she 
prohahlv wouldn’t have been over. 

• • * 

Q. Let’s take the Smith Voyager vessel on that par¬ 
ticular route, stopping at Freeport ami all the stops, 
hut I want you to include in your figure, sir, if T may, 
a figure of 235 tons which might indicate crew stores of 
135 tons for permanent stores and tell us how much cargo 
should he loaded upon her in order to keep her within 
her plimsoll ma.k. (21(1) A. 9.400 tons, roughly. Rased 
on those numbers. 

(>. 9.400 tons. Now. you have testified yesterday that 
for purposes of these computations Liberty ships. Victory 
ships, are all just about the same, correct? That was 
your testimony when the Judge asked you. A. tienerally 
the same. sir. yes. 

Q. With the same amount of freeboard? A. No. 

O. How much more freeboard on what type of \essel? 
A. Victorv ship has 9 foot 7 inches of freeboard. 

Q And a Liberty? A. T gave you that number previ¬ 
ously. 

O.’ 9.8. So a Liberty has more freeboard than a 
Victory? A. "Yes. 

Q. Okay. 

• * • 


1257) Mr. Kalaidjian: 
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(258) The first, Kxhibit AG, is the letters of instruc¬ 
tion went forward from Mr. Fitzsimmon to the 
masters of certain of the vessels pertaining to 
instructions for voyages to Tndia, and that is 
offered as an admission against the interest of 
the plaintiffs in that it contains statements as to 
the quantity of cargo they were instructed to load 
and statements with respect to the vessels being 
upon their marks upon arrival in India quite uni¬ 
formly, which is the reason 1 offered the group. 

• * * 

(Defendant's Kxhibit A(J received in evidence .) 

Mr. Kalaidjian: The next exhibit, your Honor, 
is AH, consisting of correspondence from masters 
of various of the vessels to Karl Smith Co., and 
AH is the one in which there appears the Coast 
Guard Citation. This is offered to show knowledge 
of the fact the vessels were overloaded and also 
the means hv which various masters sought to ger 
by the authorities who had responsibility tor (2n!)) 
enforcing the international conventions for over¬ 
loading. 

• • • 

(2<il) (Defendant’s Kxhibit All received in evidence.) 

• • • 

(2fi3) (Seaman’s Kxhibit 1 received in evidence.) 

* * * 




t 


104a 

Charles Diamond, for Plaintiff, Direct 

(2(>4) CIIARLKS DIAMOND, called as a witness by 
the plaintiff, having first been duly sworn, testified as 
follows: 

Direct Examination hi/ Mr. Meshel: 

Q. By whom are you presently employed? A. Dyson 
Shipping Co., Inc. 

Q. Can you tell us what Dyson Shipping Co. does? A. 
Dyson Shipping Co. are shipping agents, forwarding bro¬ 
kers, cargo brokers. 

Q. How long have you been employed by Dyson? A. 
Over 30 years. 

Q. Can you tell us briefly your experience in tin* ship¬ 
ping business ? A. I have had all the jobs from messenger 
through Vice-President, which I have been holding for 
the past eight or nine years. 

Q. During the years 11)02 through '04. did you personally 
have any connection whatsoever or did your *nmpany 
have any connection whatsoever with the shipment of bulk 
grains from Hull' Ports to ports in India? A. Yes, we have 
been the exclusive shipping agents for the Government of 
India since duly 2nd of 1052, which included the period 
you mentioned. 

(205) Q. In addition to the Karl d. Smith, and Quinn Co., 
did your company have any other dealings with other ship 
owners during that same time period? A. Yes, as the 
government of India had been shipping in that period in 
the nature of four or five or more millions of tons of grain 
from the C. S. to Indin, we handled a great many ships 
during that period. 

Q. Can you define for is briefly what is meant by the 
term tramp operation? A. Tramp operation is one in 
which there is an ad hoc contract between a party wishing 
to ship goods and a party owning a vessel or controlling 
a vessel as between two or more points. 

Q. How does it contrast with a liner operation? A. A 
liner operation is one which is scheduled on a regular 
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basis and proceeds between the indicated points of their 
commitment on a schedule rather than ad hoc basis. 

Q. The shipments in 1901, 2, 3, and 4, were they mostly 
on a tramp basis or a liner basis! A. Mostly on a tramp 
basis. 

Q. Did you at my request bring with you today certain 
books and records of Dyson Shipping Company’s for the 
years 1902 through 1904? (200) A. I brought 1902 through 
August 1904. 

Q. And are these books and records kept by you per¬ 
sonally in the ordinary course of business? A. They are. 

Q. Was it the regular course of business of Dyson Ship¬ 
ping to keep such books and records during 1902, 3 and 4.' 
A. Yes, it was. 

Q. Will you produce the documentation that you brought 
with you, please? 

(Pause.) 

Can you tell us briefly what these various pages repre¬ 
sent? A. Essentially, these are maintained as a con¬ 
solidated list of vessel status reports on a day to day 
basis facilitating our observations as to the progress or 
state of progress of the respective vessels in tin* various 
ports of the C. S. 

Q. Do your records reflect the amounts of cargo listed 
by any particular vessel? A. Among the final entries on 
these records we invariably indicate the gross tonnage ac¬ 
tually reported to have been loaded on hoard the vessels 
in accordance with the weight certificates issued by the 
T T . S. Licensed (2(i7) Weighing Inspectors. 

Q. Is that in long tons? A. These are in long tons 
invariable, yes. 

Mr. Meshel: 1 would like them marked for iden¬ 
tification. 

Perhaps, your Honor, if we took them year by 
year, these are broken down into years, these might 
be more helpful. 
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As Plaintiff India Exhibit 1 arc items that bear 
the caption at tin* top of the page, Wheat, Janu¬ 
ary 1 9(53, February 1903; Wheat, March 19(53; 
Wheat, April 19(53: Wheat, May 19(53; Wheat, June 
1903: the same notations for July, August, Septem¬ 
ber, October, November and December, all 1903. 

(Plaintiff India Exhibit 1 marked for identifica¬ 
tion.) 

Mr. Meshel: I would like to have marked as 
Plaintiff India 2 for identification another batch of 
documents for the year 1902. 

(Plaintiff India Exhibit 2 marked for identifica¬ 
tion.) 

Mr. Meshel: For the record, India 2 for identifica¬ 
tion are a number of sheets with the designation, 
Wheat, January 19(52, each month having a separate 
sheet (20S) through to December '02. 

1 would like to have marked as India 3 for iden¬ 
tification the slips for the year 19(54. 

(Plaintiff India Exhibit 3 marked for identifica¬ 
tion.) 

Mr. M cshel: India 3 for identification consists 
of tin* slips for January 1904, February 1904, March, 
April, May, June, July, and August, stopping at 
August 1904. 

I would now offer into evidence the exhibits pre¬ 
viously marked as India 1.2 and 3 for identification. 

Mr. Kalaidjian: What's the purpose of the offer? 

Mr. Meshel: Your Honor, this goes to one of the 
hearts of our defense, and we hope to say, your 
Honor, in this regard, that the practice of overload¬ 
ing during the initial time that this policy was taken 
out. the time of renewal, was not only done but was 
practically done by every ship, was a notorious con¬ 
dition in the insurance community, in the 1 shipping 
community. 
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The Court: I see what you are trying to drive at. 

1 think I will leave them marked for identification at 
this point until we get some further testimony on 
that. I think the issue that 1 have to consider here 
is whether it was known to the defendant, hut I will 
leave them (2fill) marked for identification. 

Mr. Meshel: i want to underscore the position that 
they either knew or should have known. They can't 
stick their head in the sand. 

I want to go over some specific examples with 
Mr. Diamond. 

The Court: You can do that. 

Mr. Meshel: 1 offer concomitant with Plaintiff 
India’s 1, 2 and 3, the official publication of Lloyd’s 
Registry of Ships for the years 1961-2, 1962-3,1963-4. 

The Court: What’s the purpose? 

Mr. Meshel: It lists the dead weight capacity of 
each vessel for the purpose of making comparable— 

The Court: Is there difference in those from the 
dead weight certificates the defendant has produced? 

Mr. Meshel: We would like to take those par¬ 
ticular vessels which are either of the same dead 
weight of the vessels testified to hv the defendant’s 
expert witness and/or less than that, and compare 
that as against the cargos carried from Gulf ports. 

The Court: Are these American vessels or are 
you bringing in other kinds? 

Mr. Meshel: T believe they are mostly American, 
but there are some foreign. 

(270) The Court: Victory and Liberty ships. 

Mr. Meshel: Yes, definitely, of companies other 
than Smith vessels. The witness already testified 
that in his opinion a carriage of bulk cargo of any¬ 
thing more than 9,400 tons in his opinion was a 
hazardous situation. Tf that is so. and we can show 
vour Honor 60 or 60 ships during the same period. 
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we think we show your Honor more than construc¬ 
tive knowledge. 

The Court: All right. 

Mr. Meshel: I offer Volume T of Lloyds’ Regis¬ 
try of Shipping— 

The Court: 1 hope T don’t have to read the 
hooks. 

Mr. Meshel: 1 hope to present to your Honor a 
graphic chart. 

The Court: I think you can. Put the books in 
evidence and prepare your chart, and Mr. Kalaid- 
,jian can compare it to the books. 

Mr. Meshel: May we have them deemed marked 
in evidence? 

The Court: Yes. 

(Plaintiff Tndin Exhibit 4 deemed received in 
evidence. 1 

Q. Mr. Diamond, if you would, would you open your 
(271) charts to March of 1 would like to review 

sampling of the types of vessels leaving the U. S. Gulf. 
We won’t exhaust them. We just want vessels of a 
dead weight-wise comparable to the Smith Voyager, that 
is 10. 720 long tons, approximately. 

Under V. S. Gulf, what does that represent? A. T am 
not sure what you want me to say. 

Q. I would like you to explain what your various columns 
mean. Under March of 1002 you have in the left-hand 
column. U. S. Gulf. What does that represent? A. The 
proposed loading area for the vessel. 

Q. Steamer represents what? A. The name of the 
ship. 

Q. The tonnage? A. The quantity for which the vessel 
has been chartered. 

Q. T see, for example, under the vessel Mount Shasta, 
it has 0500-10. What does that represent ? A. That means 
10 percent more or less, at the vessel owner’s operation 
Toptionl. 
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Q. 1 take it the vessel could load either 10 percent more 
or 10 percent less than the 9500 contracted! A. That’s 
correct. 

Q. Under the column, Supplier, 1 see the word, (272) 
Continental. What does that represent! A. Continen¬ 
tal Grain, the supplier of the goods. 

Q. Under the column, Discharging! A. Those are the 
proposed ports of destination. 

Q. Next 1 see Lay Days. A. That is self-explanatory, 
the dates in which the vessel is supposed to be present 
for loading. 

Q. E.T.A. is tin* next column. A. Estimated time of 
arrival at the loading port for the vessel. 

Q. Again 1 think it’s self-explanatory, but Load Port ? 
A. That is the port at which the vessel has been nominated 
for loading. 

Q. Tender March 3rd? A. The next four columns are 
exact dates of record, the actual date on which the vessels 
have tendered for loading having been duly qualified in 
accordance with the respective charters. 

Q. The Mount Shasta attended, 1 take it, on March 3rd? 
A. Yes. 

(J. She started loading? A. Mnrch 3rd. 

Q. And she sailed? (273) A. March 5th. 

Q. And how much cargo was loaded in long tons? A. 
10.09S.214 long tons. 

The Court: What's the dead weight for that vessel? 

The Witness: For our purposes we don’t show. These 
are operational figures. 

Mr. Meshel: Over the weekend T have purloined 
from the Lloyds Registry of Shipping the listed 
dead weight and the name of the vessel owner. That 
information is contained in the Lloyds’ list. Sum¬ 
mer dead weight is 10,503 long tons. Tt was vessel 
owned by Cargo and Tank Ship Management Cor¬ 
poration. T have done this, vonr Honor, with ap- 
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proxiinately 60 vessels lor the period 1962 through 
1964, and T will present to your Honor a photo¬ 
graphic chart showing that in no case of a Liberty- 
Victory type vessel, in no case was there anything 
even coming close to this (‘Xpert’s figure of 9,400, 
and 1 will represent that to you in the chart. 

The Court: Let me ask you, what kind of ship is the 
Mount Shasta, do you know? 

The Witness: 1 don’t know offhand. 

Q. Let’s take one other. 

The Court: Do you know which of these vessels (274) 
on those lists are Victory or Liberty? 

The Witness: Offhand, I wouldn’t know. 

(J. Let's go to December of 1962. 

The Court: We are not going to go through these 
sixty. 

Mr. Meshel: No. Your Honor asked about a 
Liberty or Victory vessel and 1 want to give a 
graphic example. 

q. Do you see the Portland Victory on December of 
1962, Mr. Diamond? A. Yes, I do. 

(). To your knowledge, is that a V'ctory Vessel? A. 
Well. I would assume. I really don't know. 1 assume 
it’s a Victory. 

Mr. Meth<*l: Lloyd shows a summer dead weight 
of 10.714. Again, I think anything further would 
be an academic exercise, your Honor, and I hope 
to renew my offer on Mr. Diamond’s records. 

The Court: What was the cargo? 

Q. What was the cargo, Mr. Diamond? A. 9,600 long 
tons actually loaded, sir. 

q. Would you look at January 1964, for the Portland 
Victory. Tell us how much that vessel loaded. A. 10,000 
long tons, even. 
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(275) Mr. Meshel: The dead weight of that vessel, 
your Honor, is 10,818. 

The Court: I thought that was the Portland 
Victory you told me was 10,714 a minute ago. 

Q. Let’s take the one immediately above for January 
1964, Mr. Diamond, the Taddei Victory. 

Mr. Kalaidjian: Before we do that, could we 
have reference to Lloyds Registry and get the dead 
weight of the Portland Victory. 

Mr. Meshel: I may have an error in my notes. 

Tin* Court: Let’s straighten it out. 

Mr. Barish: In this regard, your Honor, I would 
like to point out we may he able to cut things short. 
Mr. Kalaidjian’s expert stated for these purposes, 
Victory ships or Liberty ships are all about the 
same, so there is no sense worrying about dead 
weight, I guess we are better off worrying if it's 
Liberty or Victory and getting it into the category. 

The Court: No, I want to get the correct weight 
because Mr. Meshel gave two different figures. 

Mr. Kalaidjian: Heading from the 1964 Lloyds 
Registry of Shipping, it shows the summer dead 
weight of the Portland Victory at 10,818 long tons. 

Mr. Meshel: Would you also look up the Taddei 
(276) Victory, please, Mr. Kalaidjian? 

Mr. Kalaidjian: 10,717 summer weight. 

Q. How much did that vessel load? A. 10,000 long 
tons even. 

Mr. Meshel: Again, I hope to show this in a 
graphic form. 

The Court: All right. 

Mr. Meshel: That’s all the questions I have. 

Mr. Barish: Mr. Diamond, I have just one short 
question to follow up. 
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Examination by Mr, Barish: 

Q. There is a service available to the maritime in¬ 
dustry by the name of the Maritime Research Service? 
A. Yes. ' 

Q. Does that service carry this tonnage on a daily basis 
or weekly basis? A. They are a weekly publication which 
reports the charters fixed as of Friday of each week. 

Q. Does that carry the tonnage that you have indi¬ 
cated? A. They carry—the element of information of 
tonnage in that publication is the contracted quantity 
vessel-wise. 

Q. Ai.d that is reported to the indust r\ generally? A. 
That is reported to the industry with other (277) ele¬ 
ments of information in connection with such charters, 
yes. 

The Court: Any other questions? 

Mr. Hnrish: One other thing. 

Q. Is then 1 any other publication that carries this type 
of tonnage used in the industry? A. I be Journal of ( oni- 
meree usually does. 

Mr. Barish: Thank you. 

The Court: Any other questions? 

Mr. Barish: I have none. 

Tin* Court: (lo abend, Mr. Kalaidjian. 

Cross Examination by Mr. haloidjian: 

Q. Mr. Diamond, what did you say Dysons relation is 
to the India supply mission? A. We are the agents tor 
the Government of India supply mission at all ports in 
the U.S. and Canada in respect of supportation made from 
these countries where the support is undertaken by the 
Government of India. 
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Q. Did you do tho chartering for the Government of 
India? A. We are one of a number of cargo brokers who 
work for the Government of India. We do some charter¬ 
ing. 

Q. What’s your own background in the shipping (278) 
industry? A. My own background? 

Q. Yes. A. Well, I have worked for Dyson Shipping 
for over 30 years, I have handled support—I have been 
to almost every port in the U.S., most of the grain ele¬ 
vators, and other facilities for shipment from the C.S., 
and I have worked in the Gulf for four and a half years 
for Dyson as manager, I have generally supervised sup- 
portations of a wide variety of commodities to all parts 
of the world, and recently particularly to India. The 
India supply mission is a part of the Government of 
Tndia. 

The Gourt: How does it work out with you and the 
India supply mission? Do you get instructions as to 
how much grain India would like to have in a given pe¬ 
riod of time, and you find the ships? 

The Witness: ft works like this: Tho India govern¬ 
ment contracts to purchase grain and contracts for ves¬ 
sels, sometimes concurrently, sometimes independently 
of the other. 

The Court: They get their vessels through you? 

The Witness: Some of them through us. They do it 
through public tender inquiries, through a panel of 
brokers of which we are one. The India supply (279) 
mission as principal, actually effects the charters. There¬ 
after, immediately on undertaking contracts for grain 
and vessels, they notify us, sometimes by phone and con¬ 
firm always by telex, that they have entered these par¬ 
ticular contracts, and thereafter we work to coordinate 
with the suppliers and with the vessels’ .agents, their 
owners, whoever it may he designated, the vessel and 
the cargo, and we at each of the loading ports accept the 
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tender through our sub-agents, the actual physical tender 
of the vessel is made in writing to us with documentary 
evidence of the vessel's suitability to load the cargo as 
required by the charter and by law and regula* on. 

The Court: When you are told by the Indian Govern¬ 
ment or supply mission that they made a deal for such 
and such a vessel to load grain at New Orleans, would 
they tell you how much grain is to he loaded? 

The Witness: They tell us the contracted quantity, 
10,000 tons, ten percent of five percent more or loss. 
This tolerance is an operational facility of the vessel, 
and the master or his delegate, or the owner and his 
delegate, determines the precise quantity based on nu¬ 
merous factors which that vessel is in fact prepared to 
load. 

Thereafter, they declare the quantities, and (280) we 
relate it to the suppliers of the goods, and they ready 
that amount of goods, and they proceed to load there¬ 
after. 

Q. bet's assume that a charter is entered into between 
the Government of India and a vessel o nor and that 
T)vson has been assigned by the Indian Government to 
handle this shipment. What are the tactors which deter¬ 
mine the quantity that the vessel may load? A. The 
master declares the quantity. The master either di¬ 
rectly or through ♦he owners woidd declare the quantity, 
mostlv in writing, sometimes by radio, sometimes tin* Cap¬ 
tain comes in and he may change it four or five times 
while he is in port. But generally the agents or the master 
would declare the quantity. 

Q. At Dvson do ; i have a library in which you have 
copies of the Lloyd. Registry of Shipping and the Amer¬ 
ican Bureau of Shipping Records? A. We don’t, no. 

Q. Do you find generally in the charter or in the ship¬ 
ping documents a statement of the vessel’s dead weight 
tonnage? A. There is a space for it. and it’s there some¬ 
times and sometimes it isn’t inserted. 
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Q. WlH*n it’s not there, <lot*s Dyson ask the vessel owner 
to provide the information? (281) A. No, we don’t. 

Q. Is Dyson, as the agent of the Indian Government 
not interested in knowing the dead weight capacity of 
the vessel! 

Mr. Meshel: I object to this line of questioning 
for two reasons. First of all, the question is im¬ 
proper. second of all, whatever fault they are try¬ 
ing to attribute at this point, it’s after Ihe limita¬ 
tion proceeding. This is only the question of the 
insurance company's constructive knowledge, not 
Dyson's. 

The Court: I will sustain the objection to that 
one. 

Q. Don’t these exhibits, 1, 2 and 3, show the ports at 
which the vessels named in the exhibits were expected 
to call between their loading ports and their discharging 
ports? A. No, sir. 

Q. So that you wouldn't be concerned at Dyson about 
knowing where they are going to stop en route? A. That’s 
correct. 

Q. So you don't know whether any of the vessels named 
in Exhibits 1, 2 and 3 ever called at Freeport or Ceuta, 
or what route they took to get to their discharging point. 
(282) A. We would have no direct knowledge whatso¬ 
ever. 

Mr. Kalaidjian: No further questions. 

Re-direct Examination hit Mr. Meshel: 

Q. Would you know whether or not they left the Gulf, 
II.S. Gulf? A. We are given a sailing advice to the ef¬ 
fect the vessel has sailed and giving the estimated ar¬ 
rival date at India, so from our own experience, know¬ 
ing approximately the time for the voyage, we would as- 
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smile that if they say the\ have sailed that they have 
sailed. 

Re-cross Examination by Mr. Kalaidjian: 

Q. Are you familiar with the rate of fuel and water 
consumption on Victory ships? A. No. I am not. 

Mr. Kalaidjian: That’s all. 

Re-direct Examination by Mr. Ilarish: 

Q. Are you familiar as to whether it would require the 
same amount of fuel to get from Houston directly to 
India or— 

The Court: 1 don't think ho knows. He has 
indicated he hasn’t any knowledge. 

( 1 ?K 3 ) Mr. Ilarish: All right. 

Mr. Meshel: No further questions. 

The Court: You are excused. Mr. Diamond. 

(Witness excused.) 


( Recess.) 


KODKRT DWKLLY. called as a witness by the plain¬ 
tiff. having first been duly sworn, testified as follows: 

Direct Examination by Mr. Meshel: 

Q. Mr. Dwelly, were you subpoenaed by my office in the 
last couple of days to come here to testify? A. 1 was. 

Q. Are you presently employed, sir? A. No, T am re¬ 
tired. 

Q. llow long have you been retired? A. Eight years 
the end of September. 
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Q- Before your retirement what did you do, sir? A. 
1 was a marine underwriter with the Insurance Company 
of North America for some 37 years. 

(}. I’rior to being with the Insurance Company of North 
American wore you with any other insurance firms? A. 
I was with tiie Maritime Insurance Company in (284) 
Liverpool, England. 

Q. Were you a representative of the Insurance Com¬ 
pany of North America at any time during 11)02, ’03, '04. 
with regard to the syndicated Hull insurance? A. I was 
the representative of the Insurance Company of North 
America as Board Manager of the Board of Directors of 
the American Hull Insurance Syndicate. 

Q. WluitV the American Hull Insurance Syndicate? 
A. That is an aggregation of some, today 1 think it’s about 
fifty companies, at one time it was roughly, before tliev 
had mergers, roughly seventy-odd companies formed 
originally in 11)20 with the influence of the government, 
the government wanting to strengthen the marine insur¬ 
ance market and cooperating with the underwriters and 
the companies to form the American Null Insurance Syn¬ 
dicate. 

Q. In 1902 can you give us an approximation of how 
many separate insurance companies were members of this 
syndicate? A. Well, 1 would guess, and it would have to 
be a guess, around 70. (If) to 75, in that area, would be my 
guess. 

Q. To your knowledge, was Kemper or American Manu¬ 
facturers Mutual a member of that syndicate in 19(12? 
(285) A. No. 

Q. To your knowledge, did they ever work at all with 
the syndicate in writing Hull insurance in 19(12? 

Mr. Kalaid.jian: Objection. The question is 
vague. What does he mean by work at all? 

The Court: Maybe he can answer. Do you know 
if they had anything to do with Hull insurance at 
the time? 


L 
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Mr. Kalaidjian: That wasn’t tin* question asked. 

Tin* Court: 1 think it was. Did they? 

The Witness: They were writing Hull insurance busi¬ 
ness, yes. 

The Court: But not with the syndicate. 

The Witness: Bight. 

Q. Do you know whether or not they were the co-in¬ 
surers of the Smith Voyager in 1964 for Hull Insurance? 
A. 1 did not know then that they were, but 1 have learned 
since that they had an interest. Perhaps it would— 

Mr. Meshel: May we have these two documents 
marked as India Exhibit 5 for identification and 6 
for identification? 

(Plaintiff India Exhibits f> and fi marked for 
identification.) 

Mr. Meshel: Your Honor, 1 have subpoenaed the 
(L'Sti) American Hull Insurance Syndicate’s rec¬ 
ords and their attorneys made a representation 
that they would produce the secretary, if necessary, 
to introduce these documents. I hope it will be 
unnecessary. Mr. Kalaidjian has already received 
a copy of these minutes. I believe a couple of days 
ago, and I would offer them in evidence as India 
Exhibits f> and (i. 

Mr. Kalaidjian: 'I'here is no objection on the 
basis of authenticity, your Honor, but the earlier 
of the two documents, which is the minutes of a 
1962 meeting of the Board of M; nagers relates 
to a time when my client was not a member of the 
syndicate, and, therefore, it seems to me that 
Indin Exhibit 5 for identification is not shown to be 
relevant. I have no objection to Tndia Exhibit 6. 

The Court: Let’s receive Exhibit 6. 

(India Exhibit 6 received in evidence.) 

Tin* Court: What about Exhibit 5? 
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Mr. Barish: Tf I limy be heard on Kxhibit 5, your 
Honor, the basis of this offer, as well as the busi¬ 
ness of its hoped for admissibility is the law which 
I would like to read a short paragraph out of 
Couch on insurance dealing with this problem. 

The Court: Never mind that. Tell me why you 
think it’s relevant. 

(287) Mr. Barish: The law on this area states an 
underwriter of a marine risk is presumed to be ac¬ 
quainted with the general course of incidents of 
the trade and he has the obligation to be knowl¬ 
edgeable. Generally established and notorious us¬ 
ages are presumed to be known to the underwriter 
and need not be disclosed. 

The Court: You are talking about Couch. He 
says this is 19(i2, before any of the events here. 
I don’t know if that is relevant. 

Mr. Barish: The point is, and this is the posture 
of the case, the contract of insurance upon which 
this claim is based is a I9<>4 contract of insurance. 
The defense is that prior to I9(i4 the Smith Com¬ 
pany was engaged in a systematic course of over¬ 
loading, and did not disclose it, and that this is 
the basis for the disclaimer. 

Under the law, if a course of conduct is existent 
at the time the contract is entered into it need not 
be disclosed if the insurance company either knew 
or— 

The Court: i see, you are claiming this Kxhihit 
5 relates to that. 

Mr. Barish: Yes, as of 19(12 it was known by 
practically—well, I won’t characterize it, by al¬ 
most every insurance company— 

The Court: Don’t get into involved statements. 

(288) Mr. Barish: I won’t get effusive. It was known 
by a good number of insurance companies. 
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The Court: I will receive Kxhihit 5. 

(Plaintiff India Kxhihit 5 received in evidence.) 

Q. I want to ask you a few questions, Mr. Dwelly. 
Can you tell us, first of all, what these documents, 5 and 
6. are? A. These are the formal minutes of the meeting 
of the Board of Managers held on the day mentioned 
here. One is November If), 1002. The other is April 15, 
1965. 

Q So there is no confusion, let's take the earlier one 
first. I believe that is Kxhihit 5. 

Now, when was that meeting held, once again? A. 'I'his 
was held on Thursday, November 15, 1962. 

Q. Can you tell us were you present at that meeting, 
you personally? A. Yes, I was. 

Q. Whom did you represent at that meeting! A. The 
Insurance Company of North America. 

Q. Wore there other insurance ocean-marine carriers 
at that meeting? A. Yes. They are listed here. 

Q. Would you list them for me, please? A. The Aetna 
Casualty and Surety Company. (2S9) the Atlantic Mutual 
Insurance Company. Bankers and Shippers Insurance 
Company, Boston Insurance Company, Commercial Union 
Assurance Company, Continental Insurance Company, 
Kagle Star Insurance Company, Federal Insurance Com¬ 
pany, Firemen’s Fund Insurance Company, (Irant Amer¬ 
ican Insurance Company, Hartford Fire Insurance Com¬ 
pany, tin* Home Insurance Company, Insurance Company 
of North America, Providence-Washington Insurance Com¬ 
pany. Marine Insurance Corporation of New York, Boyal 
Insurance Company, St. Paul Fire and Marine Insurance 
Company. Standard Marine Insurance Company, The 
Union Marine and General Insurance Company, West¬ 
chester Fire Insurance Company. 

(^. As an underwriter in 1962, Mr. Dwelly, were you 
concerned with notorious conditions in the maritime— 


The Court: With what? 
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Q. —concerned with conditions in the maritime industry 
which might affect your company’s risk? A. Well, any 
good underwriter has to he concerned with that. 

Q. Did your company, or did your association of com¬ 
panies, or did the syndicate, have any technical people 
that assisted you in ascertaining what if any risks you 
should he concerned about? A. Well, they were not di¬ 
rectly—yes, we had (200) technical people operating in 
various ports, but tin \ would only give—we would call 
upon them for information in the way of surveying ves¬ 
sels or seaworthiness, and that sort of business. 

Q. Mack in 19(12, at this meeting of the syndicate, was 
there any specific discussion of the question of vessels 
using the Caribbean ports for bunkering and overloading 
vessels? A. Well, the minutes would indicate. 

Q. Would you read Item #5 into tin* record, please? 
1 am sorry, page 5, the item entitled Carribbean? A. 
“Re: Caribbean bunkering ports. One member com¬ 
mented that there is apparently no specification in bunker¬ 
ing ports such as Freeport in the Bahamas with respect 
to the draft of vessels after taking on fuel and water. 
Accordingly, it’s believed that a number of vessels al¬ 
ready deeply laden with cargo on entering the bunkering 
port were sailing below their marks. It was suggested 
that accidents following calls at Caribbean bunkering ports 
should be investigated carefully to determine whether such 
vessels were in overloaded condition before departure. 
The Chairman stated that the Claims Manager would at¬ 
tend to this." 

Q. 1 take it that this concern was related not only to 
Hull insurance but to P and 1 insurance? (291) A. I can¬ 
not say. The syndicate had nothing to do with P and T 
insurance. 

Q. What about Hull insurance? A. Hull insurance,yes. 

Q. What was done physically after the meeting was 
held, the syndicate meetings? Were the minutes dis¬ 
tributed? A. Well, it’s the practice of the syndicate to 
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send to each company on tlie hoard a copy of tlu* minutes, 
and those minutes are then kept in the respective offices 
of the hoard members and presumably are read by tin* 
assistant to the manager that is on tin* hoard. 

Q. Directing your attention to Exhibit #t>, can you 
tell us what the date of that meeting was/ A. The date 
of that meeting was Thursday, April 15, 1905. 

Q. Were you present personally at that meeting as 
well? A. Yes, according to the minutes. 

Q. And would you direct your attention to that portion 
of tin* minutes which is referrahle to the Smith Voyager? 
1 believe that is on the last page, is it not? A. Yes. 

Q. Can you tell us whether or not the Mull insurance 
on the Smith Voyager was paid by the syndicate and its 
(292) co-insurers? A. I can speak for the syndicate. 
What do you mean by co-insurers? 

Q. Did the syndicate pay the Hull insurance? A. Yes. 

Q. And to vour knowledge did any of the other car¬ 
riers who were co-insuring the Smith vessels’ Hull, did 
they in any way disclaim, to your knowledge, on the Hull? 
A. Not to my knowledge. 

Q. Are you the co-author of a hook entitled "Touching 
the Adventures and Perils." A. Yes. 

Q. And you made reference, I take it, to this particular 
catastrophe on page 194 and 195 of your hook? A. Yes. 

Mr. Meshel: I believe that has previously been 
introduced in evidence. 

The Court: I don’t know that it was in evidence. 
Mr. Reid showed it to me. 

Mr. Meshel: T would offer it in evidence at this 
point, even though Mr. Reid has read to it. I 
offer it as India Exhibit 7, the particular page 
referred to. 

The Court: 1 don’t think I need that, as it’s 
been read in. 
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(293) Cross Examination by Mr. Kalaidjian: 

Q. In 1994 wlial was tin* business of the American Hull 
Insurance Syndicate? A. The insurance of ocean-going 
vessels, Hull insurance. 

Q. Hull insurance only? A. Yes, as far as 1 know. 1 
said that they did not write P & I hut, as you probably 
know, there are certain policies that include a P & I 
clause. 

Q. But the syndicate, that is the Hull Syndicate, was 
not what would be called a multi-line company, was it? 
A. No. 

Q. That is, they did not insure tire or automobile or 
that kind of thing? A. No. they only insured fire as re¬ 
lated to vessels. 

Q. As related to vessels? A. Yes. 

Q. So their basic business was Hull insurance? A. 
Correct. 

Q. Were you familiar with the Kemper Group of com¬ 
panies in 1994? A. I knew such a company existed. 

() Did you know the Kemper companies as multi (294) 
line companies, that is, that insured risks in other areas 
ns well as the marine business? A. Yes. 

Q. And by that I mean you knew the Kemper people 
to be in the automobile business, for instance, and other- 
lines not related to marine? A. Yes. 

Q. Did you attend the meeting of April 1995 of the 
Board of Managers? A. Yes. 

Q. Was anyone from the American Manufacturers Mu¬ 
tual Insurance Company at that meeting? A. Not that 
I see. They weren’t in the syndicate, and unless they 
were invited as a guest they weren’t there. The minutes 
don’t seem to show it. 

Q. Generally, do the minutes show if givstr are in¬ 
vited? A. Yes, they show everybody present. 
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Q. At that meeting, April 19(55, did the managers re¬ 
ceive a report from the Loss Committee about the Smith 
Voyager ? A. Yes. 

Q. Do you recall the substance of that report inde¬ 
pendently of the exhibit which you have in your hand ? 
(295) A. No, 1 am afraid 1 don't. It’s a long time ago. 

Q. Would you take a moment to read the reference to 
the report from the minutes to see if' it refreshes your 
recollection ? 

(Pause.) 

A. I have read it. 

The Court: Having read it. does that refresh your recol¬ 
lection as to what happened at the meeting about the 
Smith Voyagei ? 

The Witness: Not to any great extent. 

Q. The report attached to the minutes dealing with the 
Smith Voyager states that the management committee 
authorized the payment as being, “Consistent with good 
business judgment." 

Did you see that ! A. Yes. 

(.). Do vou recall w hat the business considerations were? 
A. Yes. I can I think give you maybe a little extension 
but I v ically the American Hull Insurance Syndicate is 
always in competition with the London market and with 
so-called outside underwriters, and anybody, of course, 
denying to pa\ a claim under a policy, any underwriter, 
always has in mind, I suppose, the effect on his business. 
(29(5) Q. That might result in— A. So this was— 

Q. —a reduction of further business? A. Yes. So this 
was a business decision. 

Q. When you are in the business of writing basically 
Hull insurance you are more sensitive to that than il vou 
are in a multi-line insurance. 

Mr. Barish: I object to that. 
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The Court: You had the alternative to refuse payment. 
Why would you have refused payment on the Smith 
Voyager, if you had? 

The Witness: Well, we believed it was overloaded. 

The Court: You believed it was overloaded, all right, 
so one alternative was to refuse payment. Rut you felt 
that that would be a poor thing to do business wise, in 
view of the competition with the London market, did I 
understand you correctly? 

The Witness: That’s correct, your Honor. 

The Court: It might hurt your business in the future 
if you had stood on the overloading of the Smith Voyager 
and refused to pay on the Hull insurance policy. You 
felt that would have hurt your business, people would 
have gone to London instead, is that right? 

(207) The Witness: That's correct, your Honor, yes. 

Q. Reference has been made, Mr. Dwelly. to your par¬ 
ticipation as a co-author of a book called, “Touching 
Adventures and Perils.” Have you also written else¬ 
where on the subject of marine insurance? A. Yes. 1 
can’t remember the publication, but I wrote a chapter on 
good faith. 

Q. You wrote that in a book entitled, “Property and 
Liability Insurance Handbook,” did you? A. Yes. 

Q. Published by Richard D. Irwin. Inc., in the year 
11)05. A. If it says so, I guess so, I wouldn’t remember. 

Q. Let me show you the book. A. I remember the 
book, but I don’t know when it was published or who 
published it. 

(Pause.) 

A, Yes, this is the book. 

Mr. Kalaidjian: Perhaps this book should be 
marked for identification. 

(Defendant’s Exhibit AQ marked for identifica¬ 
tion.) 
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i}. Are you the author of the article which commences 
at Chapter IS on page 252 and is entitled, “Concepts As¬ 
sociated (298) with Marine Insurance," Mr. Dwelly? A. 
Yes, sir. 

Q. Did you say there, "Good faith is basic to all com¬ 
mercial contracts hut in no other field has the doctrine 
of ‘Uberrimae Fidei' attained the degree of importance 
it has in marine insurance"? 

Were you the author of that t A. Yes, I was. 

Q. On page 258 of this book did you write, and 1 quote, 
“Not only is the insured bound to disclose every material 
fact known to him, he is also charged with the obligation 
of disclosing all material facts which in the course of his 
business ought to be known by him." 

Did you write that ? A. Yes. 

t), Again at page 258, did you write this, and 1 quote, 
“If through ignorance or neglect lie does not know any 
material fact he will be assumed to have known it, and 
its non-disclosure will render the contract voidable." 

You wrote that? A. I did. 

Q. What are some of the conditions which you as an 
experienced marine underwriter would consider material 
to the risk of insuring a fleet of vessels? (299) A. Well, 
we would want to know, to go to the basics, assuming this 
is a brand new risk we have never known of before, we 
would want to know something about the ownership— 

The Court: I think that is an awful broad ques¬ 
tion. 

Mr. Kalaid.jian: Yes, I think 1 should come— 

The Court: Supposing you were called upon to insure 
the hulls of a group of ships that you were told were 
going to he in the tramp trade from the Gulf ports to 
India carrying grain for the Indian government. What 
would you want to know? 

A. I would want to know something of their previous 
record, assuming they are a fleet that’s been in existence 
for a period of time. 
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Tlu* Court: Vos, assuming Victory and Liberty 
ships. 

Mr. Barish: I don't want to appear rude, hut 
there is an objection I want to get on the record and 
that is Mr. Blackman misstated in his testimony 
as it’s been recorded that when asked this par¬ 
ticular question he said lie really didn’t care, he 
just wanted to know the number of ships, so in 
that regard Kemper’s knowledge is— 

The Court: I don’t think that enters this. 

(300) Mr. Barish: I want to state my objection. 

The Court: I am interested in what you would do. 

The Witness: I will have to begin at the beginning. 
Assuming we had not had this risk before, of this fleet, 
we would look up Lloyds Register, look at the ages, want 
to know tlu* previous premium and loss experience, we 
would want to know where it traded, where the vessels 
traded, types of cargo carried, we would have our sur¬ 
veyors inspect the vessels, probably, or take a cross-sec¬ 
tion of the vessels for upkeep and we would also—every 
underwriter doesn’t do what I would do or would have 
done in the situation. 

We would want to know the ports where these vessels 
trade to give us an appreciation of their estimate of the 
handling of the vessels and management. When I was 
in business 1 always told my surveyors that they were the 
eyes, the ears and the nose, they had to see, they had to 
smell, and they had to listen. 

It’s difficult, perhaps, to explain in detail, but you get 
the feeling of a risk, it’s a fingertip thing. Avery under¬ 
writer doesn’t go to all that trouble. 

Q. Let me carry this a step farther. There is some 
evidence in this case that at the time that the policy 
in controversy here was sought to be obtained, the oper¬ 
ators (301) of the vessel, the prospective insured, were 
operating these vessels in overloaded, over their legal 
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drafts. Would you consider that, as a marine under¬ 
writer, material to the risk? A. Yes, 1 would. 

Mr. Kalaidjian: That’s all. 

The Court: Why do you say that, sir? 

The Witness: Well, because we have a classification 
society that classify these vessels, and they are assigned 
load marks which has to do with the quantity of cargo 
they can carry fully laden at various seasons of the year. 
A vessel cannot carry as much cargo according to the 
loadline in winter time as it can in summer time. I hat is 
a rough weather explanation. 

K.rauiimit ion hi/ Mr. I\ ulai/l jian: 

(,). What are the criteria that determine that? In other- 
words, what’s the policy of the assignment of these load- 
lines? A. You see, senility is taking its toll, my memory 
isn’t as good. For instance, I know in Kngland the Hoard 
of Trad** assigned a loadline, marks to tin* vessels under 
the British flag. Coder the American (lag, I guess its a 
department of government. 

( t ). That isn’t what 1 meant. Are there considerations of 
safety which enter into the assignment of loadlines? (302) 
A. Yes. 

( t ). The safety of tin* vessel at sea? A. 't es. 

Q. And the safety of the cargo and her lives? A. Yes, 
that’s been the case sine** the late l!)th century. 

Q. And that’s why you would consider overloading as 
a fact material to the risk if a vessel were being over¬ 
loaded and were seeking to be insured? A. Yes, I would. 

The Court: You say there is a risk. I am just a land¬ 
lubber and I don’t know but supposing a vessel is down 
on its marks six inches or so. What difference does that 
make? 

The Witness: Well, if it's down six inches one voyage 
it may be down eight, ten inches the next voyage. I think 





129a 


Hubert Dually, for Plaintiff, He-direct 

it’s a question of management, and, of course, I am not 
a sailor, I am a landlubber, too. 

The Court: As an insurance man it would worry you? 

The Witness: It would worry me, yes. Very definitely. 
And, of course, there is always, I think, this angle, that 
I think it has to be proved perhaps in denying a loss 
that the overloading was the cause of the loss or (803) 
contributed greatly to the loss, if you are going to make 
a defense. 

The Court: In other words, if an overloaded vessel 
went down because there was a plate which was defective 
in the hull you wouldn’t resist that on the ground it was 
overloaded hut you would say the overloading wasn’t 
the direct cause of the loss, is that correct? 

The Witness: 1 think some of our lawyers would try 
to help us reach that conclusion. 

Mr. Kalaidjian: No further questions, your 
I lonor. 

Mr. Barish: 1 have just a few, your Honor, if I 
may. 

He-direct Examination Ini Mr. Itarish: 

Q. Sir, would you say that an underwriter is charged, 
a good underwriter, let’s say, is charged to make himself 
knowledgeable on what’s going on in the industry? A. 
Definitely. 

(,). And if there is something that is material, that lie 
considers material to his risk, wouldn’t you say that he 
has an obligation to ask that question in his question- 
naries? A. That obligation comes from within himself. 
A good underwriter, yes, he will ask a lot of questions. 
(304) Sometimes to the extent that brokers will not come 
back too often because they can find others that don’t 
ask the questions, it’s easier to place risks. 

Q. Mr. Kalaidjian rend to you from this book, “Prop¬ 
erty and Liability Insurance Handbook,” and read to you 
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from your particular section or contribution to that 
handbook. 1 road you a sentence and ask you whether 
this also is not what you said and is not accurate. 

“In the absence of the necessary decree ol inquisitive¬ 
ness on the part of the insurer he will he deemed to have 
waived the information insofar as that particular material 
fact is concerned.’* 

Isn't that what you said? A. That is so. 

Q. And that is accurate? A. Yes. It’s my opinion, 

1 mean. That's my opinion. 

Q. Yes. 

Now,— A. I think you will find there are cases de¬ 
cided on it. 

Q. In what way? A. Yes. 

Q. Did you not also say, sir, the first sentence on page 
254, speaking now of the obligations ol the insurer (30;>) 
as distinguished from the assured, “As to the insurer, 
he is charged with knowing matters of general knowledge 
and being well-informed about trade usages and customs, 
routes, port conditions, as to handling, packing, tin* pe¬ 
culiarity of particular cargo, and in the absence of the 
necessary degree of inquisitiveness,' to use your language 
in this particular line, “—lie is deemed to he waived the 
necessity for that information.” Isn't that accurate? A. 
That is my judgment. 

The Court: Did you along that line, when you decided 
for business reasons that you were going to pay the 
claim on the Smith Voyager, your company was involved 
in that risk as well as the syndicate, is that right? 

The Witness: Yes, sir. 

The Court: Had you been inquisitive about the Smith 
Voyager before? 

The Witness: Well, you see, there again in this par¬ 
ticular article that is being quoted 1 was speaking as an 
underwriter. Here 1 represented a company on the 
Board of Managers of a syndicate. The underwriting was 
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done by the syndicate manager, not by tbe company 
representatives. 

The Court: So that it wouldn’t in that case he you. 
it would be tbe syndicate manager? 

The Witness: I wouldn’t deal with tbe broker at (30ti) 
all, it was tbe manager of the syndicate who would deal 
with the broker. 

Mr. Barish: I have nothing further. 

lie-cross Examination by Mr. Kalairfjiatt: 

Q. Is it your opinion that an underwriter’s lack of 
the necessary degree of inquisitiveness would cast upon 
him the risk of facts, the concealment of which would 
be fraudulent? 

Mr. Meshel: I object to the form of the ques¬ 
tion. 

The Court: I will sustain the objection to the 
form of the question. 

The Witness: I don’t quite understand it. 

The Court: The witness doesn’t understand it, but I 
think you can put it this way. If an underwriter is 
inquisitive he can only find out tin* facts that tbe oper¬ 
ator wants to give him, isn't that correct? 

The Witness: Yes. 

Mr. Meshel: I don’t believe that is the testimony. 

The Court: And if the operator was concealing 
something then this duty of inquisitiveness couldn’t 
have revealed it anyway, that’s what be is talking 
about. 

Mr. Barish: If I may, your Honor— 

(307) Tbe Court: I want to get the answer of the wit¬ 
ness. 

Mr. Barish: 1 would like to object to the ques¬ 
tion. 
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The Court: You may object to it. (Jo ahead. 

The Witness: Well, that’s correct, except, of course, 
that’s the obligation of the man presenting the risk—that 
is. the broker—to reveal what he knows about the risk. 
If lie doesn’t know, as I understand it, and 1 think T am 
right, even though a situation has existed for years and 
the owner knows it. there is an obligation not to come up 
with what is called a concealment of a material fact. 
You can ask so many questions but it’s not possible to 
ask a whole gamut of questions, unless you ask a man 
are you telling the truth. We assume the business of 
marine insurance is based on that, it's a foundation. 

The Court: You sa\ the contracts are placed through 
the brokers, by and large, is that correct? 

The Witness: Yes, your Honor. 

The Court: And in this duty of inquisitiveness, 1 think 
you call it. do you feel that the underwriter should go be¬ 
yond the broker and go and see his principal? 

The Witness: No, sir. 

The Court: You don’t ? 

(30K) The Witness: No, sir. 

The Court: So the duty of inquisitiveness is limited 
to what the broker might know. 

The Witness: Or could find out. 

The Court: Or could readily find out. But he couldn’t 
find it out unless the inquisitor suggested what he wanted 
to know. 

The Witness: That is true, your Honor, except that 
through the years the brokers are experts and they know 
what a good underwriter wants to know. 

The Court: Let me ask you this: Ts a broker apt to 
know if, not saying this is the fact in this case, but let’s 
assume that this fleet of vessels was overloaded on a 
regular basis. Is that something the broker is apt to 
know ? 
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The Witness: No, I would rather, if it’s done on a 
regular basis I would rather charge the underwriter that 
he should have knowledge of that fact, if it’s a part of 
the trade he is charged with the responsibility of know¬ 
ing the practices of the trade. He doesn’t— 

The Court: Is overloading a practice of the trade? 

The Witness: It was in this particular instance, T as¬ 
sume. 

(309) The Court: Maybe you and I have different views 
on practice. What do you mean by practice? 

The Witness: Well, 1 would assume that if, just for 
tlie purpose of illustration, if 20 vessels sail from Free¬ 
port. 18 of which were overloaded, 1 would assume it was 
a practice of the trade. 

The Court: What trade? 

The Witness: This particular grain trade. 

By Mr. Kalaidjian: 

Q. You mean the owner's practice in that trade? A. 
The owners, plural. 

Q. 1 am talking about the owners insurers’ practice. 

Mr. Barish: I think he answered that already. 

A. Yes. 

The Court: I take it that is something that you would 
feel that an underwriter would be looking out for, would 
he? 

The Witness: Yes, he should. He should. He should. 
You see, it’s an awfully difficult thing to reduce to a 
concrete term. 

The Court: Let me go forward. Suppose you were an 
underwriter and there was a fleet of ships that asked 
you for Hull insurance, and you in your intelligence, 
found out that all these ships went to Freeport and that 
they (310) took on fuel and water in Freeport and it 
was reported to you they always sailed from Freeport 
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below their marks. What would you <!o? Would you say, 
“1 want to find out about this,’* or what would you do? 

The Witness: I think I would want that confirmed. If 
it were a fact I would very likely decline the risk. 

Mr. Kalaid.jian: That’s all. your Honor. 

The Court: Any other questions? 

Mr. Bnrish: Tlmnk you very much. 

Mr. Meshel: Tlmnk you. Mr. Dwelly. 

(Witness excused.) 

Mr. Meshel: Your Honor, you don’t mind if we 
switch questioners? 

The Court: As long as Mr. Kalaid.iian doesn’t 
mind, I don’t. 

Mr. Barish: Mr. Scarpello. 


CHARLES SCARPELLO. called as a witness by the 
plaintiff, having first been duly sworn, testified as fol¬ 
lows : 

Direct Examination by Mr. Barish: 

Q. Mr. Scarpello, what’s your occupation? A. 1 have 
a master’s license in the Merchant Marine, but T have 
sailed in all deck capacities. 

(311) Q. Your master’s license qualifies you to sail seven 
seas? A. It does. 

Q. Prior to August of 1004, Captain, could you tell us 
whether you were involved in any way in the carriage 
of grain to India? A. Yes. Well, not necessarily. Tt w r as 
bulk cargoes. Some of it w r as grain and some of it was 
fertilizer. 

Q. Could you tell us. Captain, prior to 1904, what ves¬ 
sels you sailed on this particular run? A. One was the 
Columbia and the other w*as the Missouri. 
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Q. What was the name ot‘ the companies for which you 
sailed? A. They were all the same company, Oriental 
Exporters. 

Q. Were these considered tramp vessels in the trade? 
A. Yes. 

Q. Could you tell us, Captain, where these vessels de¬ 
parted the U. S., from which port or ports? A. 1 will 
give them to you to the best of my ability to remember 
from discharges and what information I have here. 
(312) Q. Let me ask you this: Were they from Gulf 
ports? A. Gulf ports, yes. 

Q. And could you tell us. Captain, at the time that you 
left from the Gulf port what the condition of the cargo 
was? By that I mean how much cargo were you carry¬ 
ing, not in tons necessarily hut in relation to your mark? 
A. Well, we sailed from the Gulf ports always fully 
loaded, fully down, right to the mark for that time of the 
year. 

Q. Can you tell us when you left the Gulf ports how 
much fuel you had aboard? Rv that 1 mean not in gal¬ 
lons or barrels, but enough to get you where? A. Well, 
if my memory serves me correctly, one time it was clear 
to the Suez Canal, and the next time it was to Ceuta, 
which is across tin* Atlantic. 

Q. Could you toll me. Captain, did you, when you left 
the Gulf ports go to Freeport on these vessels? A. Yes, 
we did, to the best o* my knowledge, if I remember right. 

Q- When you left Houston and before you got to Free¬ 
port. how much fuel did you have aboard? A. We had 
enough fuel to take* us to Freeport. 1 am quoting back 
in memory now, there is almost ten years. Enough fuel 
to get to Freeport, plus the required amount over (313) 
that you need. 

Q. Which is what? A. About 20 percent. 

The Court: Safety allowance? 

The Witness: Yes, your Honor. 
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Q. What was that, out* day’s fuel? A. It depends. It’s 
usually around somewhere in the neighborhood of 20, 25 
percent. 

Q. And when you got to Freeport, what did you do at 
Freeport, Captain? A. Well, we took on hunkers and/or 
water. 

Q. And when you left Freeport, could you tell us where 
your vessel—what the condition of your vessel was inso¬ 
far as the mark was concerned? A. Well, it’s obvious 
that it was overloaded. If you subtract, say,—say it 
takes two days to get to-—say you leave from New Or¬ 
leans and it takes a couple of days to get to Freeport and 
you have got only half a day’s fuel over, or even another 
day’s, then it’s going to take another ten days to get 
across, it’s obvious that you are overloaded. 

0. And was this your experience on the vessels you 
were on that carried grain that made this run? A. Yes, 
as 1 stated. 

(314) <,). Can you tell us whether or not this was a prac¬ 

tice in the tramp industry at the time you weje— 

The Court: I am not going to let him answer that ques¬ 
tion. I don't know that lie is competent to answe” a ques¬ 
tion as to what was the practice of the tramp industry. 
This was the practice that your company followed, is that 
correct? 

The Witness: Well, I wouldn't say they followed it on 
every ship because I was only on three ships of that com¬ 
pany, but I do know from speaking to others 

The Court: You were on the Columbia and the Mis¬ 
souri ? 

The Witness: Yes, and later on another ship but not 
out of the Gulf. 

The Court: The Columbia and Missouri, what kind of 
vessels are they? 

A. Hulk carriers. 


i 
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The Court: Wore they new f 

The Witness: No, one was a C-4 converted into a hulk 
carrier, and the other was a T-2 converted into a hulk 
carrier. 

The Court: How many voyages did you make on the 
Columbia and the Missouri during this period in 1%4? 

The Witness: 1 would have to go hack. 

(315) The Court: .lust give me an estimate. 

The Witness: I have it right here. It will take a 
minute. 

(Pause.) 

The Witness: Five voyages on the Missouri, and I've 
got eight discharges from the Columbia. 

The Court: And your record indicates this was Gulf 
ports via Freeport to India? 

The Witness: Not every trip. 1 remember going to 
Freeport twice. 

The Court: Twice? 

The Witness: You are asking me to go back ten 
years. 

The Court: I know. 

The Witness: It’s pretty difficult. I don't have an 
itinerary here, all 1 have is just the name of the ship and 
the dates. 

The Court: But as you think of it now you went in 
twice? 

The Witness: Twice 1 remember. It could have been 
a third time. 

The Court: You took on fuel and water in Freeport 
and your recollection is when you left Freeport v<~ were 
below your marks? 

(310) The Witness: We had to be, it’s obvious. 

The Court: Yon say you had to be. All right. You 
didn’t look at them, they are hard to look at nl Free 
port. 
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The Witness: There is a heavy swell running there all 
the time. 

The Court: Yes. 

Q. Captain, you have listed several vessels. They were 
the only two vessels that made that particular run you 
have just described, isn’t that so? A. That’s right. 

Q. Have you spoken to other masters involved in the 
same run? A. Oh. yes. I spoke to Captain Walsh, who is 
now dead, several times, about the ship he was on. As a 
matter of fact, T used to kid him— 

Mr. Kalaidjian: Objection. 

The Court: What was Captain Walsh’s ship? 

The Witness: I believe it was one of the Smith ships, 
but I don’t remember the name of it But he was on 
several of them, and I used to kid him, I asked him if he 
had the plimsoll mark up on the stack. 

The Court: What did he say* 

The Witness: Tie used to laugh, lie says, "It (317) seems 
so.’’ he said, the cargo they used to put on there. 

Q. Captain, I am not asking you now for—well, from 
your knowledge :>f this particular trade, namely, the Gulf 
ports to Freeport to Tndia, could you tell us what yom 
mental picture is as to what went on in this particular 
industry? 

Mr. Kalaidjian: Objection, your Honor. 

The Court: That is an awfully complicated ques¬ 
tion, and T am going to confine the question. T was 
glad to have him tell us about Captain Walsh and 
about his two or three visits to Freeport, and T think 
he said in talking to other ships’ Captains you found 
this happened to other people, too. 

The Witness: It was comon knowledge to all of us. 
We all knew it. 
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The Court: All right, I will let you say that, that’s 
all. 

The Witness: As a matter of fact, you could see some 
of the ships in Freeport, I don’t recall names because I 
never paid particular attention to the names of the ships, 
but you could see them, some of them, of course, were 
foreign ships, they were down below their marks. 

The >urt: Did you like going out of Freeport below 
your marks t 

(318) The Witness: You never like to—T have been on 
some ships that were on their marks and I was even more 
scared than 1 was on the ones that were below their marks 
because they were nothing but rust buckets. At least these 
two ships were in pretty good condition. You see, w T hen 
you put a ship below its marks that’s less time that you 
have to get off of that ship if it starts to leak on you. 

The Court: Tt fills up a little faster? 

The Witness: That’s right. 

The Court: Thank you, Captain. 

Mr. Barish: Thank you. Captain. I have no further 
questions. 

Mr. Kalaidjian: No cross examination. 

The Court: You are excused. Captain. 

(Witness excused.) 

The Court: We will take a short recess. 


( Recess.) 
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(In open court.) 

FRANK DiVKNTl, called as a witness by the plaintiff, 
having first been duly sworn, testified as follows: 

(Hid) Direct Examination bji Mr. Parish: 

(). Captain, what license do you have? A. I have a 
master's license. 

Q. Prior to August 1%4, could you tell us whether you 
were aboard any vessels carrying grain to India? A. 
Yes. 

Q. Could you tell us what companies and what vessels? 
A. I was with Hudson Waterway, Trans-India, and I was 
also with Cargo Tank, Tile Mount Rainier, and it so hap¬ 
pens both of those vessels hunkered in Freeport. 

The Court: Were you serving as master on those ves¬ 
sels ? 

The Witness: No, sir. In fact I want it known that ac¬ 
tually I have a master's license, sailed in all categories 
but master. 

The Court: What was your rating? 

The Witness: Third officer. 

The Court: Third officer on these vessels? 

The Witness: Yes. This was some time ago. 

The Court: All right. 

O. Approximately how many times would you say you 
have bunkered in Freeport, six? A. To my knowledge, 
I'd have to go back in the (320) records, I seem to recall 
four. It may have been three, but I seem to recall tour. 

Q. Was this each time that you were carrying grain to 
India or a similar port? A. It so happens the two ships 
mentioned they both carried grain. 

(). Did you depart from the (■ illf port? A. Yes. 

Q. At the time you departed can you tell us what the 
state of the cargo was in relation to the loadline? A. In 
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relation to tlie loadline, they loaded right down to her 
marks. 

Q. Could you tell us the amount of fuel you had on in 
relation to the trip to Freeport? A. Pd say just suf¬ 
ficient to get to Freeport because I recall that was always 
their concern, and particularly on the one vessel, the 
Rainier, they were so concerned they pumped water over 
so they could make it there and not be over their marks. 
They were down to their marks leaving, though. 

Q. And when you left Freeport,—well, prior to leaving 
Freeport did you take on bunkers there, if you recall? 
A. Yes, that's where we bunkered. Also water. 

(321) (}. What was the effect on the loadline integrity 

of tin* vessel upon tin* loadline of having taken bunkers 
and water from Freeport? A. It's obvious she was over 
her marks. 

(). Are you aware of what was going on in the grain in¬ 
dustry at the time you were sailing? 

Mr. Kalaidjian: Objection. The question is vague. 

The Court: I will sustain the objection to that. 
Captain, can you tell us, when you went to Free¬ 
port. do you know whether the other ships' otTicers 
were doing the same kind of thing at the same 
time? 

The Witness: This was being done constantly to mv 
knowledge. I have various associates of shipmates that 
acknowledge this an accepted fact, common knowledge. 

Mr. Parish: I have no further questions. 

Cross Examination hi) Mr. Kalaidjian: 

Q. Mr. DiVenti, did you ever hear of the Loadline Act? 
A. Yes. I have read about it but 1 wouldn’t say T am 
quite familiar with it. 





142a 


Frank DiVenti, for Plaintiff . Cross 

Q. When you sat for your license as a master, were 
you expected to be familiar with the Loadline Act? (322) 
A. Yes. 

Q. Are you aware under the Loadline Act of the con¬ 
sequences of loading a vessel over her marks? A. ^ es, 

1 am aware to an extent, yes. 

Q. What are some of the consequences to a licensed 
master for overloading his vessel? A. There can be various 
penalties for overloading. 

Q. They are imposed by the l\ S. Coast (luard? A. N es, 
sir. 

(). Did you ever see any of the Karl Smith vessels at 
Freeport? A. No. but I have seen them at sea and 1 
wondered how they managed to stay afloat. 

Q. Where did you see them at sea? A. I passed them 
at sea. 1 passed them many a time. 

Q. What’s a time that you can recall? A. Well, I’d 
-ay anytime between— 

Q. No, no, a specific occasion. A. 1 can't be specific. 

1 passed thousands of ships, and you expect me to be 
specific? Thousands. 

Q. No, I only expect you to be truthful, that’s all. A. 
I can assure you I am being truthful. I seem (323) to 
recall, if I may add. the gentleman that Mr. Searpello was 
referring to who is now deceased, and the time he was 
on one of the Smith ships— 

The Court: That is Captain Walsh? 

Tin* Witness: Captain Walsh, yes. sir. Captain Walsh. 
I happened to mention, 1 said, “Hoy. look at that baby, she 
is really down,’’ and one of the mates aboard says, “You 
know. Captain Walsh has got that ship, because Sparky 
was talking to her last night.” That’s how 1 happen to 
recall passing her. 

Q. Was this at sea? A. At sea. yes. 

Q. How close did you pass? A. How close? 

Q. Yes. A. I didn’t engage it. I’d say— 
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Q. Half a mile? A. I’d say normally a mile or so. 

Q. A mile distance! A. Or so. Tt might have been a 
hit more or less. 

Q. Were you able to see the markings, the plimsoll mark¬ 
ings? A. No, 1 didn’t see that, i took a look at her through 
the glass. I could see her clearly, though, I can (324) 
assure you. 

Q. You looked at her through the glass? A. Yes. 

Q. I supose you were on watch at that time? A. On 
watch, yes, sir. 

Mr. Kalaidjian: That’s all. 

The Court: Any other questions, gentlemen? 

Witness excused, thank you. You are excused. 

(Witness excused.) 

Mr. Barish: Your Honor, I have a problem 
which I would like to relate to the Court. There 
is a Coast Guard Captain by the name of Garth Reid 
who was charged with marine inspections who was 
to be here today. He was recently operated upon for 
a hernia and yesterday called me and told me that 
he was running a fever and that today went into the 
hospital because of some infection. I don’t know how 
long lie will be in, or whether he is going to be in, and 
l won't know until this afternoon. 

Wo also have several other captains if the Court 
thinks it’s necessary, though it will he merely cumula¬ 
tive. Mr. Reid would testify this was a known prac¬ 
tice to the Coast Guard, but they couldn’t do any¬ 
thing about it because they had no jurisdiction in 
Freeport. 

Tf you think that his testimony would be (325) 
enlightening or relevant, I would like the Court’s per¬ 
mission either to call him at a later date or to take 
his deposition and submit it to your Honor. 

The Court: Let’s find out what the situation is 
when you talk to him this afternoon. Have you any 
other witnesses? 
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Mr. Barish: That’s all I have, your Honor. 
Everything else would he cumulative. 

The Court: Mr. Meshel. 

Mr. Meshel: l made the application to your 
Honor that I thought 1 might he in a better posi¬ 
tion as a judgment creditor rather than merely 
taking subject to whatever rights Mr. Smith and 
the Quinn Corporation has. I have a gentleman, 
it’s a very simple situation, we were paid by a check 
and T have the check and documents here and T 
would like permission to put my witness on. it 
shouldn’t take more than ten minutes. 

The Court: Go ahead. 

Mr. Kalaidjinn: I claim surprise in respect ot 
this request. 

The Court: 1 will listen to the witness, and if 
I think it's a surprise 1 will take it up with you. 

Mr. Kalaidjinn: As I understand it he intends 
to prove the claim of the Government of India in 
the limitation (1120) of liability action, and it was 
agreed at one of the earlier pre-trial conferences 
in this case that the damages of the claimants would 
he held in abeyance until the Court had ruled, and 1 
have had no discover— 

The Court: I agree, hut there was some reference, 
Mr. Meshel said this gentleman wanted to go to India 
or something like that. 

Mr. Meshel: Xo. I don't want to make that repre¬ 
sentation. He is from Washington. 

The Court: Put him on. He is the gentleman sit¬ 
ting here all this time. 

Mr. Meshel: Yes, he has been very patient. 

The Court: Put him on. Maybe lie will have to 
come hack. 
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UDHO KAM, called as a witness by the plaintiff, having 
first been duly sworn, testified as follows: 

Hired Examination by Mr. Mesh el: 

( t ). Mr. Ham, by whom are you employed? A. I am em¬ 
ployed by the Government of India and the Indian Supply 
Mission of Washington. 

Q. Is the India Purchasing Mission an arm of the govern¬ 
ment of India! (327) A. Yes. 

Q. Did I ask you to bring with you books and records 
of the India Supply Mission kept in the regular course of 
business with regard to when it loaded aboard the Smith 
Voyager! A. Yes. 

Q. Who was the supplier of the wheat? A. Producers 
Export Corp. 

Q. How were they paid ! 

Mr. Kalaidjian: The competency of the witness 
to answer the question is not established. 

The Court: He is testifying from the records 
of the supply mission. 

Q. 1 show you a set of documents, Mr. Ham, and ask 
you whether these documents were taken from your files 
with regard to the purchase of the wheat? A. Yes, sir. 

Mr. Mesliel: I would offer these various docu¬ 
ments as India Exhibit 7, collectively, for iden¬ 
tification. 

(Plaintiff India Exhibit 7 marked for identifica¬ 
tion.) 

Q. Mr. Ham, was submission of certain shipping docu¬ 
ments? (328) A. Yes. 

Q. Were they paid on the basis of a letter of credit with 
the Hank of America? A. Yea, sir. 

Mr. Maass: Objected to as leading. 

Mr. Meshel: Tt’s leading. 
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The Court: 1 think the papers speak for them¬ 
selves. That is all reflected in those papers? 

Mr. Meshel: Yes. 

Q. How much did the Government of India pay for 
the entire quantity of wheat loaded aboard the Smith Voya¬ 
ger? A. This is exactly $700,237. 

Mr. Meshel: That’s all the questions 1 have. 

Mr. Kalaidjian: This is the first opportunity I 
have had, I have not seen the documents and I 
would like the opportunity to reserve my cross ex¬ 
amination of this witness at a later date, if it should 
become material. 

The Court: If you think it's important 1 will give 
you t’.iat chance. 

Mr. Kalaidjian: I am speaking now in the con¬ 
text of limitation action. On that basis 1 can defer 
any cross examination. 

The Court: Let’s not worry about it. T want 
you to have a chance to look at those documents. I 
take it (3211) these are just documents obtained in 
the India Supply Mission, and in relation to the 
Smith Voyager, and that's all they an*, and you 
can look at them and if there is any reason you 
want to bring this gentleman back 1 will give you 
a chance to bring him back. I don’t think he can 
answer any questions because he just brought them 
from the files. 

Mr. Meshel: That’s correct. 

The Court: If you want anybody else from the 
India Supply Mission we can probably arrange for 
that. 

Cross Klamination by Mr. Kalaidjian: 

Q. Mr. Ham, were you with the Washington office of 
the Tndia Supply Mission in 19f4? A. No. sir. 1 was 
in New Delhi at that time. 
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Q. Is there an agreement between the U. S. Government 
and the Government of India which covers the shipment 
that was on the Smith Voyager? A. You see, these were 
made under Public Law 480. 

Q. Ts there an agreement in writing between the U. S. 
Government and India with respect to the financing of 
the Smith Voyager cargo under Public Law 480? 

Mr. Meshel: May I interrupt at this point? I 
think that the P. L. 480 funding program is a matter 
of record and part of our statutory law and any 
questions on (380) that the Court can take judicial 
notice. 

The Court: Mr. Ram can answer if ho knows that. 
Does he know? 

A. Yes, sir. We had an agreement in 11K>4, a long-term 
agreement, under which funds were provided by the IT. S. 
Government and we were making imports under those 
arrangements. 

Q. Have you brought that agreement witli you? A. No. 

Mr. Kalnidjian: I call for the production of that 
agreement for use in connection with some future 
opportunity to cross examine this witness. 

Mr. Meshel: There is no question but whatever 
repayment techniques the Government of India has 
with the P. S. Government is irrelevant. 

The Court: Gentlemen, all this witness came was 
to identify these documents as having come from the 
files. 

Mr. Kalaidjian: As long as Mr. Meshel will say 
he accepts that and he doesn’t intend to cite these 
documents as the basis for a judgment T will go 
along with that and just simply reserve the op¬ 
portunity at a later date for cross examination. 

The Court: When we get to damages T will give 
(331) you a chance to, but T don’t think this will be 
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the gentleman to cross examine, anyway. There 
must he a better witness from the point of view of 
somebody there at the time. 

Is there anybody in Washington now who w r as in 
the supply mission in 19f>4? 

The Witness: No, sir. 

The Court: They have all gone hack to New Delhi? 

The Witness: Yes, sir. 

The Court: 1 take it there are no other questions, 
gentlemen ? 

Mr. Kalaidjian: That is all I can ask at this 
time, your Honor. 

The Court: All right. Thunk you, Mr. Ham. 

You are excused. 

(Witness excused.) 

Mr. Meshel: Your Honor, there is one other order 
of business, Mr. Huttenbrauck has sent the Court a 
letter with regard to the payments under the pri¬ 
mary policy, and as 1 understand it, Mr. Kalaidjian 
and the Court and everybody received copies of it. 
and the letter is nothing more than a reiteration of a 
consent order your Honor signed settling these 
claims and the monies were paid. 

I understand also, that there is a small amount 
(332) that was kept in escrow, something like 
$10,000 or $11,000. and Mr. Huttenbrauck would 
agree to come here to testify if it became neces¬ 
sary this money is available and that that $10,000 
shouldn’t prevent the Court from arriving at the 
conclusion that the primary insurance is exhausted. 

Tf that is a contention. T guess we will have to 
bring Mr. Huttenbrauck here. 

The Court: T have a letter from Mr. Hutten¬ 
brauck dated .Tune 14. 1073 which breaks down the 
payments made T guess by the Rritish P & T Club, 
which is the primary insurers. 
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Mr. Meshel: That’s correct. 

The Court: It comes out to a total expenditure 
of $1,987,501.58. It states it leaves a balance of 
$12,498.42, which his client is retaining pending the 
final determination of the matter. 

Mr. Meshel: That’s correct. That is what 1 was 
referring to. 

The Court: You want to put this letter in? 

Mr. Meshel: Please. 

Mr. Kalaidjian: 1 object to the letter, in its en¬ 
tirety. I stipulate the amounts shown on page 1 
of the letter which Mr. Huttenbrauck says were 
disbursed were in fact disbursed. What 1 object 
to is the second page in (333) which Mr. Hutten¬ 
brauck makes the self-serving statement there is 
only $12,498.42 of coverage left. 

I will tell you what my problem is. I have not 
seen the underlying policy, which 1 should have 
expected it would be part of the proof of the claim¬ 
ants, and, therefore, 1 don’t know whether that 
policy, like many others, provides to the assured 
in addition to the policy limits for liability an 
obligation to defend. 

Now. your Honor will notice that on the first page 
there are approximately $117,000 that was paid 
to attorneys, ami in the absence of the underlying 
policy or a certificate of entry which indicates the 
extent of the coverage afforded I simply can’t 
stipulate that. 

The Court: I am not asking you to stipulate any¬ 
thing. I am just asking if you object, and T will re¬ 
ceive the letter, and you can reserve on that. The 
letter is subject to any comments you wish to make. 

Mr. Kalaidjian: The second page contains a state¬ 
ment which is simply hearsay, and it does not de¬ 
rive from any policy. Tt’s a self-serving statement 
by the primary. 
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The Court: It doesn’t self-serve me at all. It 
doesn’t make any difference to me. 

Mr. Barish: If it does create some sort of (334) 
problem I have received from Mr. Davis a copy of 
the underlying policy. I will ask for it being identi¬ 
fied and move its submission, and I might point out 
1 believe the key paragraph has already been intro¬ 
duced because it was introduced by Mr. Kalaidjian 
in a letter from Frank B. Hall to your company 
setting forth the concept of legal fees. 

(India Exhibit 8 received in evidence.) 

(India Exhibit {) marked for identification.) 

Mr. Kalaidjian: W’.at is offered as the underly¬ 
ing policy is simply the rules. I don’t know for 
what period these rules were in effect, nor do I see 
any document which says that the Smith Voyager 
was insured according to the terms of these rules. 
If there is such a document I will go along with 
it, lint I must object to the simple tender to the 
Court of the rules of a club. 

'Pile Court: Wliv isn't the policy produced? 

Mr. Barish: As 1 understand it, and I believe 
it was explained in a deposition Mr. Kalaidjian in¬ 
troduced in evidence, there is no policy as such, 
there is a—it’s sort of a booklet, and this sets forth 
the terms of the obligations and what have you, 
and that’s the reason there is no policy introduced. 
I think Mr. I.ueey mentioned something like that 
in reply to a question. 

Mr. Kalaidjian: There is a certificate of entry, 
(335) and the broker who handled it is right here 
in New York. 

The Court: Whatever document it was that repre¬ 
sents the British P & 1 Club primary insurance 
on tbe S.S. Smith Voyager covering any loss up to 
a certain amount, that’s what T want. Ts there such 
a document? 
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Mr. Barish: Your Honor, perhaps we could call 
Mr. Hnttenbrauck and maybe cut out a lot of time 
here. 

The Court: I would think so. 1 think Mr. 
Kalaid.jian is entitled to that. 

Mr. Barish: Yes, sir. 

The Court: All right. What else is there, gen¬ 
tlemen! 

Mr. Barish: Other than the Coast Guard officer, 
nothing from my client, your Honor. 

The Court: What Coast Guard! 

Mr. Barish: The gentleman who is in the hospital 
that I mentioned earlier. 

The Court: How about anybody else! 

Mr. Meshel: Nothing, your Honor. 

The Court: Mr. Davis! 

Mr. Davis: Your Honor, T have some exhibits 
to introduce, exhibits that have previously come 
from the files of the defendant, American Manu¬ 
facturers Mutual, hut before T introduce them I 
wanted to show them to co-counsel (336) for the 
plaintiffs. 

The Court: 1 think we will recess until 1 :45 and 
see what there is then. Maybe you can find out 
the status of your witness by then. 

Mr. Barish: Yes, sir. 

(Adjourned to 1:45 I*. M.) 


TTJ: 
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Aftera** >n Session 

1 :45 P. M. 

(In open court.) 

The Court: Mr. Davis, did you have some ex¬ 
hibits ? 

Mr. Davis: I prefer to let Mr. Huttenbrauck take 
the stand first. 

DAN1BL IIUTTKNBKAUCK, called as a witness by 
the plaintiff, having first been duly sworn, testified as 
follows: 

Direct Examination by Mr. Meshel: 

tj. Are you an attorney duly licensed to practice in this 
Court? A. Yes. 

(,). Are you associated with a firm or partner in a firm? 
(337) A. Mendes & Mount, 27 William Street. 

< t ). Does that firm represent or did they represent a 
London Insurance Croup in connection with the claim on 
the Smith Voyager? A. We did. 

Q, Whom did your firm represent? A. We represented 
tie London Steamship Mutual Insurance Association Ltd. 

O. Were you the 1 partner in charge >i this particular 
case with regard to the primary insurance? A. 1 have, 
and from September 22, 1909, to date. 

Can you tell us whether or not there was any form 
of policj that was issued as such in connection with the 
Smith Voyager? A. Not in the sense of the terms that 
we ordinarily think of a policy. The vessel was entered 
into the association and it’s included in the names of ves¬ 
sels here in a book called the Pules, 1904-1905, and alpha¬ 
betically tabulated I see the name of the Smith Voyager. 

Mr. Meshel: 1 would offer for identification this 
manual called the London Steamship Owners Mu- 
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tual Assurance Association Rules, 19t;4-19f>5 as 
India Exhibit #10. 

(Plaintiff India Exhibit 10 marked for iden¬ 
tification.) 

(338) Q. Is Smith Voyager and the companies that 
owned and chartered and managed that vessel, are they 
contained in Exhibit 10? A. Yes. 

Q. At what page, Mr. Huttenhrauck! A. On page 84, 
Smith Voyager, entered by the Anne Quinn Corporation, 
and it has the gross tonnage. 

Mr. Meshel: 1 would offer that pamphlet into 
evidence as India Exhibit 10. 

Mr. Kalaid.jian: No objection, your Honor. 

(India Exhibit 10 received in evidence.) 

Q. Mr. Huttenhrauck, are the rules of the club con¬ 
tained in Exhibit 10? A. Yes. 

Q. Ts it your understanding that attorneys’ fees inci¬ 
dent to the defense in tin* limitation action were properly 
the types ot disbursements to be paid out under the 
primary policy? A. Yes. 

Mr. Kalaid.jian: Objection. Thyi policy will speak 
for itself on that point. 

The Court: I will let him answer it. 

Q. Mr. Huttenhrauck, did you receive from the club 
any funds which you disbursed later on to personal in¬ 
jury, cargo and other claimants? (330) A. Approximately 
$1,800,01)0. 

Q. And that is all set forth in your letter to Judge 
Bonsai of June 14, 1073? A. Yes, except that of course 
I didn’t have anything to do with the repatriation, main¬ 
tenance and cure expenses of 33,000-odd, but I of course 
paid out all the money in connection with the personal 
injury, debt and cargo claims of $1,821,000. 

Q. Did your client pay out these repatriation expenses 
of $33,000-odd, to your knowledge? A. Yes, they did. 


I 
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Q. Do you have tlu* authority to act on behalf of tht* 
club in tlu* l T . S. with regard to payment of monies? 
A. Yes. 

Q. Would your club pay out the balance of the $2 mil¬ 
lion policy at the direction of the Court? A. At the 
direction of the Court, we would be reluctant to pay it 
out at the moment because there are a number of claims, 
people making claims against the fund, and we have been 
just holding that money until the claims have been de¬ 
termined. 

The Court: What claims? 

The Witness: There are a couple of counsel fee claims. 

(540) Q. Is the club making any claim for withholding 
any part of the $2 million primary policy? A. Oh, r.o, 
no. none. 

Mr. Meshel: That’s all the questions T have, 
your Honor. 

Mr. Kalaidjian: No questions. 

Examination In / Mr. Iti id: 

(). Mr. Huttenhrauck, you say that you paid out on 
the debt and personal injury claims. There was one 
claim of Alfred Ita, you did not pay out on that, did 
you? A. That was a—1 don’t think 1 paid out on that 
personally, that was paid out before I got into the case 
but that is included within the $1,821,000. 

Q. 1 see. And was that included because of the fact 
that they had not paid tlu* premium on the policy? A. 
I don’t understand your question. 

Q. Well, the owners advanced the money to pay Mr. 
Ttn’s claim, and how did that get into the P & I list of 
claims as a credit? A. Tt must be because there was un¬ 
paid premiums. 
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Q. But they didn’t actually pay any money out to Mr. 
Ita through the owners? A. I think not. T think that’s 
right. 

Q. And there was a claim of Mr. Gilmore for loss of 

(341) effects and wages. You didn’t pay that out, either, 
did you sir? A. No, I don’t think we did. 

Q. Mr. Huttenbrauck, do you remember that my firm 
had submitted a hill for approval services and disburse¬ 
ments on appeal, and could you tell us whether or not 
the primary ever paid our hill? A. Well, they paid 
some of your— 

Q. Talking about for the appeal. A. I think not. T 
think we did not pay it because—well, we didn’t pay it. 

Mr. Reid: Thank you. 

The Court: Mr. Huttenbrauck, you say there is an item 
of 33,000 for repatriation, etc.? 

The Witness: Yes, sir. 

The Court: Who paid that ? 

The Witness: The owners paid it I assume and the 
association reimbursed. 

The Court: All right. 

The Witness: The other items in my letter all are the 
same way, money that the association paid probably to 
various law firms such as expert fees and witness’ ex¬ 
penses. 

(342) Mr. Reid: And that was on the trial before Judge 
Bonsai, w r as it not? 

The Witness: T >'es, sir. 

The Court: Okay. Thank you. Mr. Huttenbrauck. wit¬ 
ness excused. 

Mr. Davis: Off the record. 

(Discussion off the record.) 

Mr. Davis: I had wished to offer some exhibits, un¬ 
fortunately, T didn’t have time to have them previously 
marked. These are all exhibits from the files of the de¬ 
fendant, and after T will show them to the defendant, they 
can make sure as to what’s what. 


i 





150a 


('olloquy 

Mr. Barish: Mr. Huttenbrauck has requested that book 
b(* returned to him. Would it bo possible at the termina¬ 
tion of the Court session today to give us leave to make 
Xerox copies, as many as necessary, and return the orig¬ 
inal to him? 

The Court: You certainly have leave. 1 will see you 
get that back, Mr. Huttenbrauck. Do you need it back 
today? 

Mr. Hu.tenbrauck: No. your Honor. It's not my copy. 
That’s the thing I am worried about. 

The Court: 1 will see it gets hack to you, even if 1 have 
to hold on to it myself. 

(343) Mr. Huttenbrauck: Thank you very mm h. 

Mr. Davis: I should like to offer in evidence as Plain¬ 
tiff Veenstra Exhibit 2 a letter of Admiral Hepburn to 
the Commands of the Coast Guard dated December 17, 

1 offer it in evidence, your Honor. 

(Plaintiff Veenstra Exhibit 2 received in evidence.) 

Mr. Davis: 1 offer in evidence as Veenstra Exhibit 3 a 
letter dated December 27, 1 from the Coast Guard to 
Admiral Hepburn. 

Mr. Kalaidjian: No objection. 

(Plaintiff Veenstra Exhibit 3 n uved in evidence.) 

Mr. Davis: 1 will offer in evidence an undated paper 
addressed, “To American Underwriters,” and signed in 
behalf of S. A. Pong, Anne Quinn Corporation, and Earl 
.1. Smith and Co., demanding payment of the hull loss. 

Mr. Kalaidjian: No objection. 

(Plaintiff Veenstra Exhibit 4 received in evidence.) 

Mr. Davis: 1 offer in evidence letter dated January 
14. 1 !)(i5, being a letter from the Adjusting Department of 
Frank B. Hall to various companies, one of which is 
American Manufacturers Mutual, with an attachment, 
(344) undated, headed, “Statement of Frederick W. Molile, 
Master.” 

Mr. Kalaidjian: No objection. 

(Plaintiff Veenstra Exhibit 5 received in evidence.) 




Mr. Davis: 1 offer an excerpt from the files of the de¬ 
fendant consisting of a reprint from the New York Times, 
Page 60 of March 5, 1954. 

Mr. Kalaidjian: It’s just a newspaper article referring 
to the fact that a charge has been presented against Cap- 
lain Mohle. To the extent it was in my client's file I 
have no objection. 

(Plaintiff Veenstra Exhibit 0 received in evidence.) 

Mr. Davis: 1 offer a letter from the defendant to one 
Lane Bates of Guy Carpenter and Company as Veenstra 
Exhibit 7. 

The Court: What’s the date of that? 

Mr. Davis: March 25. 1965. 

Mr. Kalaidjian: No objection. 

(Veenstra Exhibit 7 received in evidence.) 

Mr. Davis: I offer paper from the defendant’s files 
headed, “Kempergram" dated March 29. 1965, as Veenstra 
Exhibit 8. 

Mr. Kalaidjian: No objection. 

(345) (Plaintiff Veenstra Exhibit 8 received in evi¬ 
dence.) 

Mr. Davis: I offer copy of a letter from Admiral Hep¬ 
burn to Mr. Reid, Edwin K. Reid, dated January 13, 
j967, which came from the files of the defendant. T offer 
it as Exhibit 9. 

Mr. Kalaidjian: No objection. 

(Plaintiff Veenstra Exhibit 9 received in evidence.) 

Mr. Davis: I offer copy of a letter dated February 20, 
1967, from Admiral Hepburn to Edwin K. Reid, consist¬ 
ing of three pages, with the attachment of an undated, 
unnumbered page, this attachment being headed, “Ex¬ 
tracts from Testimony of M \ John F. Fitzsimmons, Vice- 
President, Operations, Earl J. Smith and Co.” 

Mr. Kalaidjian: No objection. 

(Plaintiff Veenstra Exhibit 10 received in evidence.) 

Mr. Davis: T offer in evidence as Veenstra Exhibit 11 
letter from U. S. Bulk Carriers, Tnc. Parenthetically, 
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your Honor, that’s the company that succeeded to the in¬ 
terests of Earl J. Smith and Co. Which letter was ad¬ 
dressed by U. S. Bulk Carriers to the defendant. I offer 
the entire letter as Exhibit Veenstra 11. 

(340) The Court: What’s the date of that? 

Mr. Davis: July 28, 1907. 

Mr. Kalaidjian: No objection. 

(Plaintiff Veenstra Exhibit 11 received in evidence.) 

Mr. Davis: Last, I offer letter dated August 24, 1907, 
written by U. S. Bulk Carriers to Lloyd Anderson, Man¬ 
ager of the defendant, of a department of the defendant. 

1 offer it as Exhibit 12. 

Mr. Kalaidjian: No objection. 

(Plaintiff Veenstra Exhibit 12 received in evidence.) 

Mr. Davis: Thank you, your Honor. 1 have nothing 
further. 

The Court: All the plain.d.'s rest now? 

Mr. Parish: I just wanted to make this statement, your 
Honor. There are three ships’ Captains who would be 
in. but 1 have indicated their testimony would merely be 
cumulative and there is no need for that. 

I contacted, 1 attempted to contact the Coast Guard 
officer, but there was no answer at his home, and I as¬ 
sume that hi* is still at the Bethesda Hospital. 1 don t 
want to keep the Court sitting waiting for this, and per¬ 
haps if tin 1 Court would give me leave within a limited 
period of (347) time to take his deposition, if that is 
possible, and supply that into the record I would ap¬ 
preciate that. 

The Court: Who is this gentleman? 

Mr. Parish: Garth Reid, your Honor. He was to be 
here today to testify but called me yesterday to advise he 
was going to the hospital today because he had a fever 
following an operation from which lie was discharged 
from the hospital last week, and because of that he is not 
available today and rather than just tie the courtroom 
up waiting for him— 
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The Court: What would be the gist of his testimony! 

Mr. Barish: The offer of proof on Captain Reid’s testi¬ 
mony would be that it’s known to the Coast Guard that 
this practice of overloading at Freeport was being car¬ 
ried on. that it was a matter which was common knowledge 
but that Freeport was outside their jurisdiction and that 
they had very little opportunity to do anything about it. 
He indicated that there were some prior citations of the 
Smith Company and of several other companies, includ¬ 
ing several American companies and several foreign com¬ 
panies— 

The Court: Where was Captain Reid stationed! 

Mr. Barish: He was the otlicer in charge of marine in¬ 
spection in the port of New York, 1 believe, in (348) 
19(54 and 19(55. but he was in one of the ports during this 
entire time, and is aware of—basically, he would testify 
to the practice that has already been testified to, and has 
been confirmed by Mr. Dwellv in his book, and also that 
the Coast Guard was in a very difficult position and 
couldn’t do anything about it because Freeport was not 
within their jurisdiction. That’s the scope of his testi¬ 
mony. To some degree it’s cumulative, but he is a mem¬ 
ber of the Coast Guard and I thought that maybe it 
might be of some help. 

The Court: Would you gentlemen stipulate if he were 
to appear be would testify that he knew people were over¬ 
loading ships at Freeport and couldn’t do anything about 
it in ’(54 and ’(55, or the Coast Guard couldn’t. Ts there 
any objection to stipulating that? 

Mr. Kalaidjian: 1 have some problems with it, your 
Honor, because on cross examination we might b< able 
to bring out that he could have done something about it in 
that nt that time the Bahamas were a British colony and 
Great Britian was a signatory of the International Con- 
voH >n Overloading, so 1 would feel more eomfort- 
nbl 
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The Court: Probably. 1 will leave that part out of the 
stipulation. I think all that is important is that he would 
testify they were aware of the overloading, and Free¬ 
port at that time was not in the Coast Guard’s (349) 
jurisdiction. I guess I could accept that You will go 
along with that! 

Mr Kalaidjian: Yes. 
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